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INTRODUCTION

Thebook, Indian Political System, deal swith the nuancesof the functioning of political
system in India It traces the historical background of the framing of the Indian
Congtitution. It broadly observesthe basisof the Indian Congtitution fromitshistorical
perspective and describes the study of constitutional progress and the role played by
ideologiesinthemaking of our Constitution. Thebook outlinesthe salient featuresof the
Preamblewhich hasthe Fundamenta Rightsand Duties, and the Directive Principles of
State Policy enshrined init. The parliamentary form of government was established by
the Constitution in 1950 and the working of the government isdivided into executive,
legidativeandjudiciary.

The book highlightsthe variousfactorsof conflict that exist between the Centre
and the states. Thefunctioning of the Indian judiciary, considered to be one of the oldest
intheworld, hasbeen dealt within detail. Furthermore, the political partiesand party
systeminIndialeading to theformation of codition government have a so been discussed.
Findly, thebook concludeswith adiscusson onthemgjor issuesgoverning Indian politics.

Thisbook, Indian Political System, has been designed keeping in mind the self-
instruction mode (SIM) format and follows asimple pattern, wherein each unit of the
book beginswith thel ntroduction followed by the Unit Objectivesfor thetopic. The
content isthen presented in asimple and easy-to-understand manner, and isinterspersed
with Check Your Progress questionsto reinforce the student’s understanding of the
topic. A list of Questionsand Exercisesisalso provided at the end of each unit. The
Summary and K ey Termsfurther act as useful toolsfor students and are meant for
effectiverecapitulation of thetext.

Introduction
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UNIT 1 THE MAKING OF INDIA'S
CONSTITUTION

Sructure

1.0 Introduction
1.1 Unit Objectives
1.2 History and Ideology of India's Constitution
121 Government of IndiaAct, 1858
122 Indian Council Act, 1861
123 Indian Council Act, 1892
124 Indian Council Act, 1909
125 Government of IndiaAct, 1919
126 Government of IndiaAct, 1935
127 IndianIndependenceAct, 1947
128 Ideology of the Indian Constitution
1.3 Constituent Assembly
131 Composition of the Constituent Assembly
132 Committeesto Draft aConstitution
1.4 Summary
15 Key Terms
1.6 Answersto ‘Check Your Progress
1.7 Questions and Exercises
1.8 Further Reading

1.0 INTRODUCTION

Most countriesin theworld have acongtitution. A constitution serves several purposes.
First, it lays out certain ideals that form the basis of the kind of country that we as
citizens aspireto live in. A constitution tells us what the fundamental nature of our
society is. It helpsto serveaset of rulesand principlesthat all citizensof acountry can
agree upon asthe basis of the way in which they want the country to be governed.

Themaking of the Indian Constitution wasin progress even before the country
attained independencein 1947. Indian nationalism took birthinthe 19th century asa
result of the conditionscreated by the British rule. Nationdist leaders of Indiademanded
many reformsin constitutional arrangementsduring the colonial rule. To meet some of
their demands, the British enacted somelegidations, such asthe Government of India
Act, 1858; theIndian Council Act, 1861; theIndian Council Act, 1892; the Indian Council
Act, 1909; the Government of IndiaAct, 1919; and the Government of IndiaAct, 1935.
The Constituent Assembly of Indiawas elected in 1946 to write the Constitution of
India. Following India’ sindependence from Great Britain, itsmembers served asthe
nation’sfirst Parliament.

Thefirg historical session of Indian Congtituent Assembly washeld on 9 December
1946, under the chairmanship of Dr Sachidananda Sinha. On 11 December, it elected Dr
RaendraPrasad asits permanent president. The membership of the Congtituent Assembly
included al eminent Indian leaders. Pandit Jawaharlal Nehru introduced the Objectives
Resolution on 13 December 1946. After afull discussion and debate, the Constituent
Assembly passed the Obj ectives Resol ution on 22 January 1947. It clearly laid down the
ideol ogical foundationsand va uesof the Indian Constitution and guided thework of the
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Constituent Assembly. When on 15 August 1947, India became Independent, the
Condtituent Assembly becameafully sovereign body and remained softill theinauguration
of the Constitution of India. During thisperiod, it acted in adual capacity: first asthe
Congtituent Assembly, it engaged in the making of the Indian Constitution, and secondly
asthe Parliament of Indig, it remained involvedinlegidating for thewholeof India. For
conducting itswork in asystematic and efficient manner, the Constituent Assembly
constituted several committeeswhich wereto report on the subjects assigned to them.
Some of these committees were committees on procedural matterswhile otherswere
committeeson substantive matters. Thereportsof these committees provided thebricks
and mortar for theformation of the Constitution of India.

Inthemaking of the Constitution, avery vauablerolewas played by the Drafting
Committee. The Committee was constituted on 29 August 1947 with Dr B.R. Ambedkar
asitschairman. The Drafting Committee submitted itsreport (draft) to the Constituent
Assembly on 21 February 1948 and the Constituent Assembly held debatesonit. Onthe
basis of these discussions, anew draft was prepared by the Drafting Committee and
submitted to the Assembly on 4 November 1948. From 14 November 1949 to 26
November 1949 thefinal debate was held on the draft. Later, in order to perpetuate the
memory of the great pledge of the‘ PurnaSwargj Day’, 26 January 1950 was chosen to
betheday of the commencement of the Congtitution and declared IndiaaRepublic state
with Dr RgjendraPrasad asitsfirst President.

On compl etion of the congtitution-making task of the Constituent Assembly, Dr
RajendraPrasad said: ‘| desireto congratul ate the Assembly on accomplishing atask of
such tremendous magnitude. It isnot my purposeto appraisethe value of thework that
the Assembly has done or the merits and demerits of the Constitution which it has
framed, | am content to leave that to others and posterity.’

1.1 UNIT OBJECTIVES

After going through thisunit, you will beableto:
¢ Describethehistorica background of the Indian Constitution

¢ Explainthesgnificanceof the Government of IndiaAct, 1919 and the Government
of IndiaAct, 1935

e Discusstheevolution of the Constituent Assembly

1.2 HISTORY AND IDEOLOGY OF INDIA'S
CONSTITUTION

TheConditutionisalegdly sanctified document conssting of thebasic governing principles
of the states. It establishes the framework as well as the primary objectives for the
variousorgansof thegovernment. The Constitution of acountry isthebasic structure of
the political system that governs people. It establishesagovernmental structure that
exercises power, and at the sametimeensuresindividual freedom and liberty. Further, it
recommendsamethod for the settlement of the power of the state through the principles
of state organization. Besides, the Congtitutionisalso responsiblefor defining the powers
of themain e ementsof the states, segregating their responsibilitiesaswell asregulating
their relationshipsamongst each other and with the people. Inanutshell, the Congtitution



servesasthe’ Fundamental Law’ of acountry. Any other law madein the country must
bein conformity with the Congtitutionin order to belegal.

The constitutions of amajority of countrieswerearesult of adeliberatedecision
dueto the necessity to haverelevant documents. Similarly, the Constitution of the Indian
republicistheresult of theresearch and deliberations of abody of eminent representatives
of the people who sought to improvethe system of administration.

The structure of Indian administration shows the effects of the British rule.
Severa functiona aspects, including the education system, public services, political set-
up, training, recruitment, official procedure, policesystem, district adminigtration, revenue
administration, budgeting and auditing, began at thetime of the Britishrule. The British
rulein Indiacan be categorized into two phases:

(1) Company Ruleuntil 1858
(i) Crown Ruleduring 1858 -1947

Thelatter period saw the gradual rise of the Indian constitutional structurein
different phases, which are elaborated asfollows:

1.2.1 Government of India Act, 1858

The Government of IndiaAct, 1858 ended the Company’s rule and transferred the
governance of the country directly to the British Crown. The Company’srulewas, thus,
terminated and the administration was carried out in the name of the Crown through the
Secretary of the State. The Secretary assumed the powers of the Company’s Board of
Directorsaswell asthe Board of Control. The Secretary of State, accountableto the
British Parliament, needed to be supported by the Council of Indiaconsisting of fifteen
members. The Crown wasrequired to appoint eight membersfor the Council, whilethe
Board of Directors was to elect the remaining seven. The main features of thisAct
wereasfollows:

e |t made the administration of the country unitary aswell asrigidly centralized.
Though theterritory wasdivided into provinceswith aGovernor or Lieutenant
Governor headed by hisexecutive council, yet the provincial governmentswere
mere agents of the Government of India. They had to function under the
superintendence, direction and control of the Governor-General in all matters
related to the governance of the province.

e It made no provision for separation of functions. The entire authority for the
governanceof India—civil, military, executive and | egidative was handed over to
the Governor-General of the Council, who was accountabl e to the Secretary of
the State.

¢ The Secretary of the State had absol ute control over thelndian administration.
¢ Theentiremachinery of administration was made bureaucratic.

TheAct of 1858 wasintiated for ‘abetter Government of India . Thus, it introduced
many significant changesin the Home Government. However, these changeswere not
related to theadministrative set-up of India. Mg or changeswere madein the Congtitution
of India after the severe crisis of 1857-58. There were many reasons behind the
introduction of these changes. All legidative procedureswere centralized by the Charter
Act of 1833. The soleauthority for legidating and passing decrees, whileimplementing
them for theeconomy, rested with the L egidative Council (Centre). Though thefunctioning
of the Legidative Council was set up by the Charter Acts of 1833, the Act was not

The Making of India’s
Constitution

NOTES

Self-Instructional
Material 5



The Making of India’s
Consgtitution

NOTES

Self-Instructional
6 Material

followed properly. The Council became adebating society or aParliament onasmaller
scale, claming al privilegesand functions of the representative body. Whileacting asan
independent legid ature, the Council did not function well with the Home Government.
Asaresult, the first Council Act was passed in 1861 after discussions between the
Home Government and the Government of India.

1.2.2 Indian Council Act, 1861

Thelndian Council Act, 1861 introduced arepresentativeingtitutionin Indiafor thefirst
time. Asper thisAct, the Executive Council of the Governor-General wasto comprise
someIndiansasnon-officia membersfor transactionsof legidativebusiness. It initiated
the process of decentralization by restoring the legid ative powersto the Bombay and
the Madras Presidencies. Another feature of the Act wasits statutory recognition of the
portfolio system.

If we seein depth, the Indian Council Act was a part of alegislation that was
passed by the Parliament of Great Britainin 1861, which converted the Executive Council
of the Viceroy of Indiainto a cabinet on the portfolio system. This cabinet had six
ordinary members, each of whomwas in charge of an independent department in the
Cal cutta Government comprising home, government, revenue, law and finance, and
public works (post 1874). TheMilitary Commander in Chief worked with the Council as
aspecial member. Under the provisionsof theAct, the Viceroy wasalowed to overrule
the Council when he deemed it necessary.

The Act offered many advantages to the members of the legidative council.
They could discusslegidation and givetheir inputsor suggestions. Thelegidative power
that wastaken away by the Charter of 1833 wasrestored through thisAct. On the other
hand, there were some drawbacks of theAct aswell. The members of the Council were
not allowed toimplement any legidation ontheir own.

TheAct added afifth member to the executive council of the Viceroy. Themember
was assumed to be a gentleman of legal professional service and ajurist. The Act
further gave powersto the Governor-General to enact rulesfor convenient business
transactionsin the Council. Lord Canning used the power to pioneer the portfolio system
inthe Government of India. Until then, the government’srulesadministered the executive
council asawholeduetowhichall official documentswere brought under the notice of
the council members.

As per the provisos of the Act, Canning divided the government amongst the
council members. With this, thefoundation of the cabinet government wasformedin
India. TheAct further declared that each administrative branch would have its own
spokesman and Head in the government, who would be responsible for the entire
administration and defence. The new system witnessed the daily administrative matters
taken care by the member-in-charge. Inimportant cases, the concerned member had to
present the matters before the Governor-General and consult him before taking any
decision. The decentralization of business brought in some efficiency in the system,
however, it could not be accomplished thoroughly.

Thelndian Council Act of 1861 asointroduced anumber of legidativereformsin
the country. The number of membersin theViceroy’sexecutive council wasincreased,
wherein, it was declared that additional members should be minimum six and maximum
twelve. These were directly nominated by the Governor-General for two years. Not
less than fifty per cent of the members were non-official members. The Act did not
make any statutory provisionsfor admitting Indians. However, afew non-official seats



of high rank were offered to Indians. The Council’ sfunctionswerestrictly confined to
thelegidativeaffairs. It did not have any control over theadministration, financeand the
right of interpellation.

TheAct reinstated thelegidative powers of implementing and amending lawsto
the provinces of Madras and Bombay. Nevertheless, the provincial councilscould not
pass any laws until they had the consent of the Governor-General. Besides, in few
matters, the prior approval of the Governor-General was made compulsory. After the
Act, the legidlative councils were formed in Bengal, Punjab and the north-western
provincesduring 1862, 1886, 1889, and soforth.

TheAct significantly laid down the mechanical set-up of the government. There
werethreeindependent presidenciesformed into acommon system. Thelegidativeand
theadministrative authority of the Governor-Genera -in-Council was established over
different provinces. Further, theAct also gavelegidative authority to the governments
of Bombay and Madras. It laid many provisosfor creating identical legidative councils
inother provinces. Thisled to the decentralization of legidative powerswhich culminated
inautonomy grantsto the provinces under the Government of IndiaAct, 1935.

However, no attemptswere made under the Council Act of 1861 to distinguish
thejurisdiction of thecentrd legidaturefromthelocd legidatureinthefedera conditution.
Furthermore, the main functionsof thelegidative councils, asestablished under theAct,
werenot carried out properly. Even the Councilscould not performin conformity to the
Act. TheAct could not establish representative government in Indiaon the basis of the
England government. It declared that the colonia representative assemblieswouldlargely
discussfinancia mattersand taxation. TheAct paved theway for widespread agitation
and publicaienation.

1.2.3 Indian Council Act, 1892

It isimportant to understand the evolution of thisAct. The Indian Constitution was
incepted after theAct of 1861. Thelegidlativereformscreated under theAct of 1861
failed miserably in meeting the demands and aspirations of the people of India. The
small dementsof non-officias, which mainly comprised big zamindars, Indian princesor
retired officials, were entirely unaware of the problems of the common man. Thus, the
commonersof Indiawere not happy.

Thenationalist spirit beganto emergein thelate 19th century. The establishment
of universitiesinthe presidenciesled to educational devel opmentsinthe country. The
gulf between the British and theIndiansinthefield of Civil Serviceswasnot liked by the
Indians. TheActs enacted by Lord Rippon, that is, the Vernacular PressAct and the
Indian ArmsAct of 1878, infuriated Indiansto agreat extent.

The controversy between the two governments over the banishment of five per
cent cotton duties made Indians aware of theinjustice of the British government. This
gaverisetotheformation of the Indian National Congressin 1885. Themainaim of the
Congresswasto organize public opinionsin India, makethegrievances public and demand
reformsfrom the British government.

Initidly, theattitude of the British government towardsthe Indian Nationd Congress
was good but it changed when Lord Dufferin attacked the Congress and belittled the
significance of the Congress leaders. He ignored the importance of the movement
launched by the Congress. Dufferin secretly sent proposalsto England to liberalize the
councils and appoint a committee which can plan the enlargement of the provincial
councils.
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Asaresult, aCommittee report was sent to the Home authoritiesin England to
make changesin the Councils' composition and functions. The report was aimed at
giving Indiansawider sharein theadministration. In 1890, the Conservative Ministry
introduced abill inthe House of Lordsin England based on these proposals. The House
of Lordstook two years to adopt measuresin the form of the Indian Council Act of
1892.

Thelndian Council Act of 1892 wasknownto have dedt entirely with the powers,
functionsand compositions of thelegidative councilsin India. In respect of the centra
legidature, theAct ensured that the number of additiona membersshould only be between
six and twelve. An increase in the members was regarded worthless. Lord Curzon
supported it saying that the efficiency of the body had no relation with the numerical
strength of itsmembers.

The Council Act of 1892 affirmed that 2/5th of thetotal membersin the Council
should be non-officials. Some of them were to be nominated and others elected. The
€l ection principlewas compromised to some extent. According to theAct, the members
of thelegidatureswere given equal rightsto expressthemselvesin financial issues. It
wasdecided that all financial affairs statementswould be prepared in thelegislation.
However, thememberswerenot alowed to either moveresolutionsor dividethe houses
as per financia concerns. The members could only put questions limited to the
governmental mattersof interest onasix days' notice.

TheIndian Council Act of 1892 a so brought in many new rulesand regulations.
However, the only significant feature of the Act was the introduction of election
procedure. Theterm*election’ was carefully used intheAct. In addition to the el ected
officia members, theAct pronounced that there should befive non-official members. It
furthur said that these members should be e ected by the officia membersof theprovincia
legidatures of Bombay, Madras, Cal cutta, the north-western province and the Cal cutta
Chamber of Commerce.The Governor-General had the authority to nominatethefive
non-officia members.

Thebodieswere allowed to € ect themembersof District Boards, Municipalities,
Universitiesand the Chamber of Commerce but the el ection methodswere not clearly
mentioned. The elected memberswere officially regarded as‘ nominated’ in spiteof the
fact that the recommendations of each legidative body wastakeninto consideration for
the sdlection of these members. Often the person favoured by mgjority wasnot considered
‘elected’, but was directly recommended for nomination. According to thisAct, the
memberswere allowed to make observations on the budget and give their suggestions
on how revenue can be increased and expenditure can be reduced. The principle of
election, asintroduced by theActsof 1892, wasused in theformation of the Congtitution
aswell.

Nevertheless, there were numerous faults and drawbacksin the Acts of 1892
because of which theAct could not satisfy the needs of the Indian nationalists. It was
criticized in various sessionsof thendian Nationa Congress. Thecriticsdid not likethe
election procedurementioned inthe Act. They dsofelt that thefunctionsof thelegidative
councilswererigoroudy confined.

1.2.4 Indian Council Act, 1909

ThisAct changed the name of the Central Legidative Council tothe Imperia Legidative
Council. Thesizeof the Councilsof provinceswas enlarged by including non-official
members. Thefunctionsof thelegidative councilswereincreased by thisAct.



Lord Morley, the Secretary of State for Indian Affairs, announced that his
government wished to create new reformsfor India, wherein theloca swould be granted
more powersin legidative affairs. Both Lord Morley and Lord Minto believed that
terrorism in Benga needed to be countered. The Indian government appointed a
committeeto propose ascheme of reforms. The committee submitted thereport and the
reforms mentioned in the report were agreed upon by Lord Minto and Lord Morley.
Thus, theAct of 1909 was passed by the British Parliament, also referred asthe Minto-
Morley Reforms.

TheAct of 1909 wassignificant dueto thefollowing reasons:

o |t facilitated el ections of Indiansinlegidative councils. Prior to this, some
Indianswere appointed in legidative councils, majority of which remained
under the appointments of the British government.

¢ Theelectora principleintroduced under theAct laid down the framework
for aparliamentary system.

e Muslimshad expressed serious concernthat a‘first past the post’ British
typeof electoral systemwould |eave them permanently subject to Hindu
majority rule. The Act of 1909 as demanded by the Muslim leadership
stipulated:

0 That Indian Mudimsshould bedllotted reserved seatsin themunicipal
and district boards, in the provincial councils, and in the Imperial
legidature;

0 That the number of reserved seats be in excess of their relative
population (25 per cent of the Indian population); and

0 That only Muslims should vote for candidates for Muslim seats
(‘ separate electorates’)

The salient features of theAct of 1909 were asfollows:

e Thenumber of members of thelegisative council at the Centre wasincreased
from sixteento sixty.

¢ Thenumber of membersof the provincia legidatureswasasoincreased. It was
madefifty inthe provinces of Bengal, Bombay and Madras. For therest of the
provinces, the number wasthirty.

e Themembersof thelegidative councilsweredivided into four categoriesboth at
the Centre and within the provinces. These categorieswere ex-officio members
(Governor-General and the members of their executive councils), nominated
government official members by the Governor-General, nominated non-
governmental and non-official membersby the Governor-General, and members
elected by different categoriesof Indians.

e Muslimswere granted theright of aseparate el ectorate.

¢ Official memberswere needed to bein mgjority. However, in provinces, non-
official membersformed themajority.

¢ Thelegidative council memberswere allowed to discuss budgets, recommend
amendments, and vote in some matters excluding some matters which were
categorized under ‘ non-voted items' . The memberswere also entitled to seek
answersto their concernsduring thelegid ative proceedings.

e India's Secretary of State was empowered to increase the number of executive
councilsfromtwoto four in Madrasaswell asBombay.
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¢ Two Indianswereto be nominated in the Council of the Secretary of State for
IndianAffairs.

¢ The power for nominating one I ndian member to the executive council waswith
the Governor-General.

The provision for concessions under the Act was a constant source of strife
between the Hindu and Mudim population from 1909 to 1947. British satesmen generdly
considered reserved seats asregrettable asit encouraged communal extremism.The
Hindu politicians tried to eliminate reserved seats as they considered them to be
undemocratic. They also believed that the reserved seatswoul d hinder the devel opment
of ashared Indian national feeling among Hindusand Mudlims.

1.2.5 Government of India Act, 1919

TheGovernment of IndiaAct, 1919 wasanAct of the Parliament of the United Kingdom.
It was passed to expand participation of the nativesin the Indian government. TheAct
embodied thereformsrecommended in thejoint report of Sir Edwin Montagu and Lord
Chelmsford. Theretraction of Britishimperialismwasaresult of India’ senthusiastic
participationinthefirst World War.

TheAct broadly ideated adual form of government, called diarchy, for themajor
provinces. It also affirmed that aHigh Commissioner residing in London would represent
Indiain Great Britain. The Government of IndiaAct wasenacted for tenlong years, that
is, from 191910 1929.

According totheAct, the Viceroy wasresponsiblefor controlling areas of defence,
communicationsand foreign affairs. The government was responsible to take care of
the mattersrelated to health and education. Besides, therewasabicameral |legislature
located at the Centre, comprising legidative assembly with 144 members, out of which
forty-onewere nominated.

The Council of States constituted thirty-four elected members and twenty-six
nominated members. The princely states were responsible for keeping control over
politica parties. Thelndian Nationa Congresswasnot satisfied with thislaw, and regarded
itas' disappointing’ . Therewasaspecial session held in Bombay under Hasan Imam,
whereinreformswere degenerated. Neverthel ess, |eaders such as Surendranath Banerjee
appreciated thesereforms.

ThisAct introduced important changesin the Home Government, at the Centre,
aswell asat the provinces. The changesintroduced by theAct were asfollows:

e System of diarchy in the provinces. According to this system, the subjects of
administration wereto bedivided into two categories: central and provincial. The
central subjectswereexclusively kept under the control of thecentral government.
Ontheother hand, the provincial subjectswere sub-dividedinto ‘transferred” and
‘reserved’ subjects.

e Central control over theprovinceswasrelaxed: Under thisprovision, subjects
of al-Indiaimportance were brought under the category ‘ centra’, while matters
primarily relating to the administration of the provinceswere put under ‘ provincia’
subjects. Thismeant arel axation of the previouscentral control over the provinces
not only inadminigtrative but dsoinlegidativeand financid matters. Theprevious
provincia budgetswereremoved by the Government of Indiaand theprovincial
legidatureswereempowered to present their own budgetsand levy taxesaccording
tothe provincial sourcesof revenue.



e Indian legislature was made mor e representative: The Indian legislature The Making of India's
wasmadebicameral. It consisted of the upper house named the Council of States Consitution
and thelower house named the L egid ative Assembly. The Council of Stateshad
sixty membersout of which thirty-four wereelected . The LegidativeAssembly
had 144 membersout of which 104 were elected. Neverthel ess, the Centredid NOTES
not introduce any responsibility and the Governor-Genera in Council remained
accountableto the British Parliament. The Governor-Generd’soverriding powers
inrespect of the central legidation wereretained in many forms.

The British government in 1927 appointed a Statutory Commission, asenvisaged
by the Government of Act of 1919, to make an enquiry inthefunctioning of theAct and
to announcethat the domination statuswasthegoal of Indian political developments. Sir
John Simon wasthe Chairman of the Commission which gaveitsfina report in 1930.
Thisreport was given consideration at aRound Table Conferencethat created aWhite
Paper.

The White Paper was examined by the Joint Select Committee of the British
Parliament. Lord Linlithgow was appointed the President of the Joint Select Committee.
The Committee presented adraft Bill on 5 February 1935. The Bill was discussed for
forty-three daysin the House of Commonsand for thirteen daysinthe House of Lords.
After thesignatures of theKing, the Bill wasenforcedin July 1935 asthe Government
of IndiaAct, 1935.

1.2.6 Government of India Act, 1935

Themain features of the systemintroduced by the Government of IndiaAct,1935 were
asfollows:

1. Federal featureswith provincial autonomy: TheAct established anal-India
federation comprising the provinces and princely states asunits. It segregated
powers between the Centre and the unitsinto threelists, that is, the Federal List,
theProvincia List and the Concurrent List. Though theAct advocated the use of
theprovincesand the Indian statesas unitsin afederation, it wasoptional for the
Indian statesto join the federation. No I ndian state accepted this provision and
hence the federation envisaged by theAct was not operational.

Theprovincid autonomy wasinitiated inApril 1937. Withinitsdefined sphere, the
provinces were no longer delegates of the central government but were
autonomous units of the administration. The executive authority of aprovince
wasto be exercised by aGovernor on behdf of the Crown and not asasubordinate
of the Governor-General . The Governor acted in consultation with theministers
who wereaccountableto thelegidature. However, the Governor wasgiven some
additional powerswhich could be exercised by himat his*discretion’ or inthe
exerciseof his'individud judgement’ in certain matterswithout ministeria advice.

2. System of diarchy at the centre: TheAct abolished thediarchy inthe provinces
and continued the system of diarchy at the Centre. According to thissystem, the
administration of defence, external affairs, ecclesiastical affairs, and of tribal
areas, wasto be made by the Governor-General with the help of * counsellors
appointed by him. These counsellorswere not responsibleto thelegidature. With
regardsto matters other than the above reserved subjects, the Governor-General
wasto act on the advice of a Council of Ministerswho was responsibleto the
legidature. However, inregard to the Governor-Generd’s* specia respongbilities’,
he could act contrary to the advice given by the ministers.
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3. Bicameral legidature: The central legislature was made bicameral which
consisted of the Federal Assembly and Council of States. It also introduced
bicameralismin six out of eleven provinces, such asAssam, Bombay, Bengal,
Madras, Bihar, and the United Province. However, thelegidative powers of the
central and provincia legidatureshad variouslimitationsand neither of them had
thefeaturesof asovereignlegidature.

Federal legidature needed to comprisetwo houses. The Council of State (Upper
House) and the Federal Assembly (Lower House). The Council of State was
required to have 260 members, out of which 156 needed to be elected from
British Indiaand 104 to be nominated by therulersof princely states. The Federal
Assembly was required to include 375 members, out of which 250 members
wererequired to be el ected by the L egidative Assemblies of the British Indian
provincesand 125 to be nominated by therulersof princely states.

4. Division of power s between centre and provinces. The legidative powers
weredivided between the provincesand the Centreinto threelists—the Federal,,
List, the Provincial List, and the Concurrent List. There was a provision for
residuary subjectsalso. The Federal List for the Centre consisted of fifty-nine
itemssuch asexternd affairs; currency and coinage; naval, military and air forces,
and census. The Provincial List consisted of fifty-four itemswhich dealt with
subjectssuch aspolice, provincial public servicesand education. The Concurrent
List comprised thirty-sx itemsdeding with subjectslikecrimina law and procedure,
civil procedure, marriage and divorces, and abortion. Theresiduary powerswere
givento the Governor-Genera . Hewas empowered to authorize the Federal or
theProvincial Legidatureto ratify alaw for any matter if not listed in any of the
LegidativeLists. The provinceswere, however, given autonomy with respect to
subjectsdelegated to them.

Other salient features of the Government of IndiaAct, 1935 wereasfollows:

e Thecentral legidaturewasempowered to passany bill though thebill required
the Governor-Genera’sapprova beforeit becamelaw. The Governor-Genera
too had the power to pass ordinances.

e Thelndian Council wasremoved. Initsplace, few advisorswere nominated
to assist the Secretary of State of India.

e The Secretary of Statewasnot alowed to interfereinthe governmenta matters
of Indianminigters.

¢ Sind and Orissawere created astwo new provinces.

e One-third of members could represent the Muslim community in the central
legidature.

e Autonomous provincial governmentswere set-up in eleven provincesunder
ministrieswhich were accountableto legid atures.

¢ Indiawasseparated from Burmaand Aden.
e TheFederal Court was established at the Centre.
e TheReserve Bank of Indiawas established.

Thelndian National Congressaswell asthe Mudim Leagueweregtrictly against
theAct but they participated in the provincial elections of 1936-37, which were held
under stipulationsof theAct. At thetime of independence, thetwo dominionsof India
and Pakistan accepted the Act of 1935, with few amendments, as their provisional
Condtitution.



1.2.7 Indian Independence Act, 1947 The Making of India’s
Constitution

Thelndian IndependenceAct, 1947 wasthelegid ation passed and enacted by the British
Parliament that officially announced the Independence of India and the Partition of
India Thelegidation of the Indian IndependenceAct wasdesigned by Clement Attlee. NOTES
(Attleewasleader of thelabour party from 1935 to 1955, and served asBritain’sPrime
Minister from 1945t0 1951). TheIndian Political Parties, the Indian National Congress,
the Muslim League and the Sikh community cameto an agreement on the transfer of
power from the British government to theindependent Indian government, and the Partition
of India. The agreement was made with Lord Mountbatten, which wasknown asthe
3rd June Plan or Mountbatten Plan.

TheIndian IndependenceAct, 1947 can beregarded asthe statuteratified by the
Parliament of the United Kingdom propagating the separation of Indiaalong with the
independence of the dominionsof Pakistan and India.

Eventsleading to the Indian Independence Act

(a) 3 June Plan
On 3rd June 1947, aplan was proposed by the British government that outlined the
following principles:

¢ Theprincipleof Partition of Indiawas agreed upon by the British government.

¢ Thesuccessive governmentswereallotted dominion status.
(b) Attlee'sannouncement
On 20 February 1947, thePrimeMinister of United Kingdom, Clement Attlee madethe
following announcements:

o Latest by June 1948, the British government would endow absol ute sal f-government
toBritishIndia

o After decidingthefinal transfer date, thefuture of princely stateswould bedecided
Thelndian IndependenceAct, 1947 cameinto inception from the 3rd June Plan.

Structure of the Act

The structure of theAct included:

o Twenty sections

e Threeschedules

Thelndian Independence Bill wasformally introduced in the British Parliament

on4 July 1947 and received theroyal assent on 18 July 1947. It removed al limitations
upon the responsible government (or the elected legislature) of thenatives. It said that
until they devel oped their own Constitutions, their respective Governor-Generalsand
provincid governorswereto enjoy thesame powersastheir counterpartsin other dominions
of the Commonwedl th. It meant that Indiaand Pakistan would becomeindependent from
15August 1947.

1.2.8 Ideology of the Indian Constitution

On 13 December 1946, Pandit Jawaharla Nehru laid down the Objectives Resol ution of
the Indian Constitution which depicted itsideol ogy. Theseresolutionsare asfollows:
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¢ ThisConstituent Assembly declaresitsfirm and solemnresolveto proclaim India
as an Independent Sovereign Republic and to draw up a Constitution for her
future governance.

¢ Whereintheterritoriesthat now comprise British India, theterritoriesthat now
form the Indian states, and such other partsof Indiaasare outside British India
andthe statesaswell assuch other territoriesasarewilling to be constituted into
the Independent Sovereign India, shall beaUnion of themall; and

e Whereinthe said territories, whether with their present boundaries or with such
othersasmay be determined by the Congtituent Assembly and thereafter according
tothelaw of the Congtitution, shall possessand retain the status of autonomous
units, together with residuary powers and exercise all powers and functions of
government and administration, save and except such powersand functionsas
arevested in or assigned to the Union, or asareinherent or implied in the Union
or resulting therefrom; and

e Whereind| power and authority of the Sovereign Independent India, itsconstituent
parts and organs of government, are derived from the people; and

e Wherein shall be guaranteed and secured to all the people of Indiajustice, social
economic and political: equality of status, of opportunity, and before the law;
freedom of thought, expression, belief, faith, worship, vocation, association and
action, subject tolaw and public morality; and

¢ Wherein adequate safeguards shall be provided for minorities, backward and
tribal areas, and depressed and other backward classes; and

o Whereby shall be maintained theintegrity of theterritory of the Republic andits
sovereignrightsonland, sea, and air according tojusticeand thelaw of civilized
nations; and

¢ Thisancient land attainsitsrightful and honoured placein theworld and makeits
full and willing contribution to the promotion of world peace and the welfare of
mankind.

ThisResolution was unanimously adopted by the Constituent Assembly on 22
January 1947. On 29 August 1947, the Constituent Assembly set-up aDrafting Committee
under the Chairmanship of Dr B.R. Ambedkar to prepareaDraft Congtitution for India.
While deliberating upon the draft Constitution, the Assembly moved, discussed and
disposed of asmany as 2,473 amendmentsout of atotal of 7,635 tabled.

The Constitution of Indiawas adopted on 26 November 1949 and the members
appended their signaturestoit on 24 January 1950. Inall, 284 membersactualy signed
the Constitution. The Congtitution of Indiacameinto force on 26 January 1950. On that
day, theAssembly ceased to exist, transforming itself into the Provisiond Parliament of
Indiauntil anew Parliament was constituted in 1952.

1.3 CONSTITUENT ASSEMBLY

Theideaof making the Constitution cannot be attributed to the Constituent Assembly
alone. It needsto be seenin the evolutionary perspective. The adoption of thefamous
Motilal Nehru Resolution in 1924 and 1925, on the national demand, was a historic
event. It isbecausethe central legidature had, for thefirst time, lent its support to the
growing demand of thefuture Constitution of India. It also agreed to the opinion that the



Congtitution of Indiashould beframed by Indiansthemselves. In November 1927, the
Simon Commission was appoi nted without any Indiansrepresentedinit. Therefore, al-
party meetings, held at Allahabad, voiced the demand for theright to participateinthe
making of the Constitution of their country.

Earlier, on 17 May 1927, at the Bombay session of the Congress, Motilal Nehru
had moved aresol ution. The resol ution called upon the Congress Working Committeeto
framethe Constitution for Indiain consultation with the el ected members of the centra
and provincia legidatures, and theleadersof palitica parties. Adopted by anoverwheming
maj ority with amendments, it wasthisresol ution on the Swarag] Constitution whichwas
later restated by Jawaharlal Nehruin aresolution passed by the Madras Session of the
Congresson 28 December 1927.

Inandl-party conferencein Bombay on 19 May 1929, acommitteewas appointed
under the Chairmanship of Motilal Nehru. The committee established the principles of
the Constitution of India. The report of the committee, which was submitted on 10
August 1928, later became famous as the Nehru Report. It was the first attempt by
Indiansto framethe Constitution for their country.

Thereport depicted the perception of themodern nationalists. It also provided an
outlineof the Congtitution of India. The outlinewas based on the principlesof dominion
statusand it suggested that the government should be made on the parliamentary pattern.
Thereport asserted the principlethat sovereignty belongsto Indians. It laid down aset
of fundamenta rightsand provided for afederd system with maximum autonomy granted
totheunits. Theresiduary powerswere given to the central government.

A broad parliamentary system with government responsibleto the Parliament, a
chapter onjugtifiablefundamental rightsand rightsof minoritiesenvisaged inthe Nehru
Report in 1928 largely embodied the Constitution of theindependent India.

TheThird Round Table Conferenceissued aWhite Paper outlining the British
government’sproposa for condtitutiona reformsin India. However, thejoint parliamentary
committees, which examined thisproposal, observed that * aspecific grant of constituent
power to authoritiesin Indiaisnot at themoment apracticable proposition’. Initsresponse,
the Congress Working Committee in June 1934 declared that the only satisfactory
aternativeto the White Paper wasthat the Constitution be drawn out by the Constituent
Assembly. They demanded that the members of the Constituent Assembly beelected on
thebasisof adult suffrage. Significantly, thiswasthefirst timethat adefinite demand for
aCongtituent Assembly wasformally put forward.

Thefailure of the Simon Commission and the Round Table Conference gaverise
to theratification of the Government of IndiaAct, 1935. The CongressinitsLucknow
SessoninApril 1936 adopted aresolutioninwhichit declared that no congtitutionimposed
by an outside authority shall be acceptableto India. Theresolution asserted that it hasto
beframed by an Indian Congtituent Assembly elected by the people of Indiaonthebasis
of adult franchise. On 18 March 1937, the Congress adopted another resolutionin Delhi
which asserted these demands.

After theoutbresk of WorldWar 11 in 1939, thedemand for aCongtituent Assembly
wasreiterated in along statement issued by the Congress Working Committee on 14
September 1939. Gandhi wrote an article in the Harijan on 19 November 1939, in
which he expressed the view that the Constituent Assembly alone can produce a
Congtitution for the country which truly and completely representsthewill of Indians. It
declared that the Constituent A ssembly wasthe only way out to arrive at the sol ution of

The Making of India’s
Constitution

NOTES

Self-Instructional
Material 15



The Making of India’s
Consgtitution

16

NOTES

Self-Instructional
Material

communal and other problems of the country. The demand was partially considered by
theBritish government in the* August Offer of 1940'.

In March 1942, the British government sent the Cripps Mission to Indiawith adraft
declaration which needed to beimplemented at the end of the Second World War. The
main proposalsof the Mission were:

¢ TheConstitution of Indiawasto beframed by an €l ected Congtituent Assembly
of theIndian people.

¢ The Condtitution should givedominion statusto India, that is, equal partnership of
the British Commonwealth of Nations.

e Thereshould bean Indian Union, comprising al the provincesand Indian states.

e Any provinceor Indian state, which was not prepared to accept the Constitution
would befreetoretainitsconstitutional position existing at that time. With such
provinces, the British government could enter into separate constitutional
arrangements.

However, the Cripps Mission was a failure and no steps were taken for the
formation of the Congtituent Assembly until the World War in Europecametoanendin
May 1945. In July, when the new labour government cameto power in England, Lord
Wavell affirmed that His M gjesty’ sintention wasto convene a Constitution-making
body assoon aspossible.

In 1946, the British Cabinet sent three members, including Crippsto make another
serious attempt to solve the problem. However, the Cabinet delegation rejected the
claim for a separate Constituent Assembly and a separate state for the Muslims. It
forwarded thefollowing proposals:

e Therewould beaUnion of India, comprising both British Indiaand states, and
having jurisdiction over the subjects of foreign affairs, defence and
communications. All residuary powerswould bel ong to the provincesand the
states.

¢ TheUnion should comprisean executiveand alegid ature having representatives
from the provinces and states.

To explain the actual meaning of the clauses of the proposals of the Cabinet
Mission, the British Government published thefoll owing statement on 6 December 1946:
* Should a Constitution cometo beframed by the Constituent Assembly inwhichlarge
section of the Indian population had not been represented? HisMgjesty’ government
would not consider imposi ng such aCongtitution upon any restrictive part of the country.’

TheBritish Government for thefirst time pondered over thelikelihood of forming
two constituent assemblies and two states. The Cabinet Mission recommended abasic
framework for the Congtitution and laid down adetailed procedureto befollowed by the
Constitution-making body. In the el ection for the 296 seats, the Congresswon 208 seats
including all the General seats except nine. The Muslim League won seventy-three
seats.

With the Partition and I ndependence of the country on 14 and 15August 1947,
the Constituent Assembly of Indiawas said to have become free from thefetters of the
Cabinet Mission Plan. Following the acceptance of the plan of 3rd June, the members of
the Mudim Leaguefrom the Indian dominion also took their seatsintheAssembly. The
representatives of some of the Indian states had already entered the Assembly on 28
April 1947. By 15August 1947, most of the stateswere represented in the Assembly



and the remaining states al so sent their representativesin due course. The Constituent
Assembly, thus, became abody to fully represent the statesand provincesin India, free
from external authority. It could change any law made by the British Parliament.

1.3.1 Composition of the Constituent Assembly

The Constituent Assembly wasfirst held on 9 December 1946. It included provinces
comprising Pakistan and Bangladesh today, and represented the princely statesof India
aswell. Further, the delegations from provinces of Sind, East Bengal, West Punjab,
Baluchistan and the North West Frontier Provincein June 1947 formed the Constituent
Assembly of Pakistan in Karachi. After India became independent, the Constituent
Assembly became the Parliament of India. The Constituent Assembly wasindirectly
elected by the Provincial LegidativeAssembly members (lower house only), asper the
scheme of the cabinet delegations. The primefeatures of the schemewereasfollows:

¢ Every Indian state or group of states and the province were allotted a specific
number of seatsrelativeto their popul ationsrespectively. Duetothis, theprovinces
wereneeded to e ect 292 membersand the | ndian Stateswere assgned aminimum
number of ninety-three seats.

e Eachprovincia seat wasdistributed amongst three magjor communities—Mudim,
Sikhand General proportional to their respective population.

¢ WithintheProvincial LegidativeAssembly, each community member elected his
own representativesthrough proportional reorientation with singletransferable
vote.

¢ The selection method for Indian representatives had to be determined through
consultation.

Inal, the Constituent Assembly wasto have 389 membersbut Muslim League
boycotted the Assembly. Only 211 members attended itsfirst meeting on 9 December
1946. Apart from that, the Partition Plan of 3 June 1947 gaveriseto the setting up of a
separate Constituent Assembly for Pakistan. The representatives of Bengal, Punjab,
Sind, NorthWest Frontier Province, Baluchistan, and the Sylhet district of Assam had to
join Pakistan. Due to this, on 31 October 1947, when the Constituent Assembly
reassembl ed, the House membership was|essened to 299. Out of these, 284 members
were actually present on 26 November 1949 and signed the Congtitutiontoregard it as

findly passed.

1.3.2 Committees to Draft a Constitution

Thesdlient principlesof the proposed Constitution were outlined by variouscommittees
of theAssembly. Therewere twenty-two major committeesformed by the Constituent
Assembly to handle different tasks of the making of the Constitution. Out of these, ten

focused on procedural affairs and twelve on substantive affairs. Thereports of these
committees created the basisfor thefirst draft of the Constitution.

Committees on Procedur al Affairs

e The Steering Committee

¢ TheRulesof Procedure Committee
¢ TheHouse Committee

¢ TheHindi-trandation Committee
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¢ TheUrdu-trandation Committee

e TheFinance and Staff Committee

¢ PressGallery Committee

e The Committee based on the Indian IndependenceAct of 1947
e TheOrder of Business Committee

e TheCredentia Committee

Committees on Substantial Affairs

¢ TheDrafting Committee (Chairman: Dr B.R. Ambedkar)

e The Committeefor negotiating with States (Chairman: Dr Ragjendra Prasad)

¢ TheUnion Constitution Committee (Chairman: Pandit Jawaharlal Nehru)

e TheProvincia Congtitution Committee (Chairman: Sardar Patel)

¢ A Special Committee to examine the Draft Consgtitution (Chairman: Sir Alladi
Krishnaswami lyer)

e TheUnion Powers Committee (Chairman: Pandit Jawaharlal Nehru)

e The Committee on Fundamental Rightsand Minorities(Chairman: Sardar Patel)

¢ The Committee on Chief Commissioners Provinces

e The Commission of Linguistic Provinces

o An Expert Committeeon Financia Provisions

¢ Ad-hoc Committeeon National Flag

¢ Ad-hoc Committee on the Supreme Court

During itsentire sitting, the Constituent Assembly had el even sessionsand 165
daysof actual work. After threeyears, the historic document, that is, the Constitution of
freeIndiawas adopted by the Assembly on 26 November 1949. It cameinto forceon 26
January 1950.

Thedraft Congtitution had 315Articlesand thirteen Schedules. Thefinal form of
the Condtitution, asit wasoriginally passedin 1949, had 395Articlesand eight Schedules.
Thisshowsthat the original draft had undergone considerable changes. Infact, there
wereover 7000 amendmentswhich were proposed to be madein the Draft Congtitution.
Of these, 2473 were actually moved, debated and disposed of. It wasindeed agreat
democratic exercise as discussion, debates and deliberation were encouraged. There
wasa so agreat tolerance of criticism. It wastruly afull-fledged democratic procedure
which helped in the making of the Congtitution.

14 SUMMARY

Inthisunit, you havelearnt that:

e Themaking of the Indian Congtitution wasin progress even before the country
attained independencein 1947. Indian nationalismtook birth in the 19th century
asaresult of the conditions created by Britishrrule.

e Thefirgt historical session of Indian Constituent Assembly held itsmeetingon 9
December 1946 under the chairmanship of Dr Sachidananda Sinha. On 11
December, it elected Dr RgjendraPrasad asits permanent president.



e Inthemaking of the Condtitution, avery valuablerolewas played by the Drafting The Making of India’s
Committee. The Committee was constituted on 29 August 1947 with Dr B.R. Constitution
Ambedkar asitschairman.

¢ TheCondtitutionisalegdly sanctified document consisting of the basic governing
principles of the states. It establishes the framework as well as the primary NOTES
objectivesfor the various organs of the government.

e The Government of IndiaAct, 1858 ended the Company’srule and transferred
the governance of the country directly to the British Crown. The Company’srule
was, thus, terminated and the administration was carried out in the name of the
Crown through the Secretary of the State.

e Thelndian Council Act, 1861 introduced arepresentativeingtitutionin Indiafor
thefirst time. Asper thisAct, the executive council of the Governor-General was
to comprise some Indiansas non-official membersfor transactionsof legidative
business.

¢ Thelndian Council Act of 1892 wasknown to have dealt entirely with the powers,
functionsand compositionsof thelegidative councilsin India

¢ Thelndian Council Act, 1909 changed the nameof the Centra L egidative Council
tothe Imperial Legidative Council. The size of the Councilsof provinceswas
enlarged by including non-officillsmembers.

e The Government of IndiaAct, 1919 wasanAct of the Parliament of the United
Kingdom. It was passed to expand participation of the nativesin the government
of India. TheAct embodied the reformsrecommended inthejoint report of Sir
Edwin Montagu and Lord Chelmsford.

e Thelndian IndependenceAct, 1947 wasthelegidation passed and enacted by
the British parliament that officially announced the Independenceof Indiaand the
Partition of India.

e On 13 December 1946, Pandit Jawaharlal Nehru laid down the Objectives
Resolution of the Indian Congtitution which depicted itsideol ogy.

¢ Inandl-party conferencein Bombay on 19 May 1929, acommitteewasappointed
under the chairmanship of Matilal Nehru. Thecommitteeestablished theprinciples
of the Congtitution of India

o After the outbresk of the second World War in 1939, thedemand for aCongtituent
Assembly wasreiterated in along statement issued by the Congress Working
Committee on 14 September 1939.

¢ TheCondtituentAssembly wasfirst held on 9 December 1946. It included provinces
comprising Pakistan and Bangl adesh today, and represented the princely states
of Indiaaswell.

e The salient principles of the proposed Constitution were outlined by various
committeesof theAssembly.

¢ The Consgtitution of free Indiawas adopted by the Assembly on 26 November
1949. It cameinto force on 26 January 1950.

1.5 KEY TERMS

¢ Proviso: Itisacondition attached to an agreement.

e Interpdlation: Itisaprocedureof interrupting the order of the day by demanding
an explanation from the concerned minister in agovernment.
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e Bicameral: It refersto having two branches, chambers, or housesinalegidative

body.

e Diarchy: Itisagovernment by two independent authorities.
e Dominion: Itreferstotheterritory of asovereign or government.
e Legidature: Itisan officially elected body of personsvested with the power

and responsibility to create, amend and revokelawsfor apolitical unit, suchasa
state or nation.

1.6

ANSWERS TO ‘CHECK YOUR PROGRESS

Thetwo main phasesof Britishrulein Indiaareasfollows:

e TheCompany Ruleuntil 1858

e TheCrown Ruleduring 1858-1947

Two main features of the Government of IndiaAct, 1858 areasfollows:

¢ It madeno provision for separation of functions. The entire authority for the
governanceof India— civil, military, executive and legid ative washanded
over to the Governor-General of the Council, who was accountable to the
Secretary of the State.

e The Secretary of the State had absol ute control over the Indian administration.

. Thelndian IndependenceAct, 1947 wasthelegid ation passed and enacted by

the British Parliament that officially announced the Independence of Indiaand
the Partition of India.

. The Objectives Resolution of the Indian Constitution was unanimously adopted

by the Constituent Assembly on 22 January 1947.

. Thethree main objectives of the CrippsMission wereasfollows:

¢ TheCondtitution of Indiawasto beframed by an e ected Constituent Assembly
of theIndian people.

¢ TheCondtitution should givedominion statusto India, that is, equd partnership
of the British Commonwealth of Nations.

e Thereshould be an Indian Union, comprising all the provincesand Indian
states.

. Thetwo main eventsresponsiblefor theratification of the Government of India

Act, 1935 werethefailure of the Simon Commission and the Third Round Table
Conference.

. The Constitution of free Indiacameinto effect on 26 January 1950.

1.7 QUESTIONSAND EXERCISES

Short-Answer Questions

1. Writeashort note on the Government of IndiaAct, 1919 and the Government of

IndiaAct, 1935.

2. Tracetheevolution of the Indian Council Act, 1892.



3. Briefly discussthe evolution of the Congtituent Assembly.
4. Ligtthe Committeesthat wereinvolved intheformation of the Indian Constitution.

L ong-Answer Questions

1. Discussthehistorical background of the Indian Constitution.
2. Assessthe significance of the Indian Council Act, 1909.

3. Statetheideology of the Indian Constitution. Have we been ableto realizethe
expectations of our founding fathers of the Constitution? Justify.

4. Describethe composition of the Congtituent Assembly.
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20 INTRODUCTION

Thephilosophical and soci o-economic dimens onsof thegovernanceof Indiaarereflected
inthe Preambleto the country’s Congtitution and the Directive Principles of State Policy
enshrined init. The Preamble enunciatesthe great objectives, such asmaking Indiaa
socidig, republic, democratic and secular; and the socio-economic gods, suchasproviding
social, economic and political justiceto the citizensof India. The Preamble, in brief,
explainsthe objectives of the Constitution in two ways: one, about the structure of the
governance, and the other, about the ideal sto be achieved inindependent India. Itis
because of thisthat the Preambleis considered to be the key of the Constitution.

The Preamble embodiesadistinct philosophy which regardsthe state asan organ
to securethewelfare of the people. Thisconcept of stateisfurther strengthened by the
Directive Principles of State Policy, which set out the economic, social and political
god sof thendian congtitutiona system. Thesedirectives confer certain non-justiciable
rightson the peopl eand placethegovernment under an obligation to achieveand maximize
socid wefarethrough education, employment, and hedlth. In consonancewith themodern
beliefsof man, the Indian Constitution setsup machinery to achievethegoa of economic
democracy al ong with political democracy, for thelatter would be meaninglesswithout
theformer.

Inthisunit, you will study about the Preamble added to the Indian Constitution,
Fundamental Rights, Directive Principlesof State Policy and Fundamental Duties.
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21 UNIT OBJECTIVES

After going through thisunit, you will beableto:
¢ Discussthe salient features of the Preamble
¢ Explainthe Fundamentda Rights
e DiscusstheDirective Principlesof State Policy
e Listthe Fundamental Dutiesof thecitizensof India

22 THEPREAMBLE

The Preambleto the Indian Constitution wasformulated in the light of the Objectives
Resol ution, whichwas moved by Nehru on 13 December 1946 and al most unanimously
adopted on 22 January 1947. Also, the drafting committee of the Constituent Assembly,
after alot of deliberations, decided that the‘ Preambl e stands part of the Constitution’.

The Preambl eto the Constitution of Indiareadsasfollows:

WE, THE PEOPLE OF INDIA, having solemnly resolved to congtitute Indiainto
aSOVEREIGN SOCIALIST SECULAR DEMOCRATIC REPUBLIC and to secure
todlitscitizens:

¢ JUSTICE, social, economic and political;
e LIBERTY of thought, expression, belief, faith and worship;
e EQUALITY of statusand opportunity; and to promotethemall;

e FRATERNITY assuring thedignity of theindividual and the unity and integrity of
theNation;

¢ INOUR CONSTITUENTASSEMBLY thistwenty-sixth day of November, 1949
do HEREBY ADOPT, ENACT AND GIVE TO OURSELVES THIS
CONSTITUTION.

Thewordsof the Preamblemakeit clear that the basi ¢ taskswhich the Congtitution
makersenvisaged for theIndian state wereto achievethegoalsof justice, liberty, equality
and fraternity. These objectives help us decode the messages and mandates of our
Congtitutionintermsof our contemporary needsand futuristic perspectives.

Amendment to the Preamble
By Section 2 of the Contitution (Forty-second AmendmentAct, 1976), two amendments
were madeinthe Preamble.

e Instead of ‘ Sovereign Democratic Republic’, Indiawas declared * Sovereign
Sociaist Secular Democratic Republic’

e Forthewords' Unity of theNation’, thewords* Unity and Integrity of the Nation’
wereinserted.
Explanation of the Preamble

A careful study of the Preambl ereveal sthefollowing points:

1. Sourceof the Constitution: Thefirst and the last words of the Preambl e, that
is, ‘We, the people of Indid ........... ‘adopt, enact and give to ourselvesthis



congtitution’ convey that the source of the Constitution isthe peopleof India. The The Indian Contitution
people haveformulated their Condtitution through the Congtituent Assembly, which
represented them.

2. Natureof thelndian political system: The Preamblealso discussesthe nature
of the Indian political system. Thelndian polity issovereign, socialist, secular, NOTES
democratic and republic.

(i) Sovereign: After theimplementation of the Constitution on 26 January
1950, Indiabecame sovereign. It was no longer adominion. Sovereignty
meansthe absence of the externd and theinternal limitations of the sate. It
meansthat | ndiahasthe supreme power to takeitsdecision.

(i) Socialigt: After theForty-second Congtitutional Amendment, the Condtitution
of Indiaded aresitsdf asocidist polity. A number of provisonsinPart 1V of the
Condtitution deding withthe Directive Principlesof State Policy areintendedto
bring about asocialist order of society.

(iii) Secular: Secularismisanother aspect of thelndian polity, whichwasincluded
by theforty-second Constitutional Amendment. It meansthat people have
theright tofollow their respectivereligion.

(iv) Democracy: The PreambledeclaresIndiato beademocratic country. The

term ‘democratic’ is comprehensive. In its broader sense, it comprises
political, social and economic democracy. Theterm‘ democratic’ isusedin
thissensein the Preambleand calls upon the establishment of equality of
statusand opportunity.
In a narrow political sense, it refers to the form of government, a
representative and responsible system under which those who administer
the affairsof the state are chosen by the el ectorate and are accountableto
them.

(v) Republic: Lastly, the Preambledeclaresindiato bearepublic. It means
that the head of the stateis el ected and thispositionisnot hereditary. The
President of India, who isthe head of the state, iselected by an electoral
college consisting of membersof federal and statelegidatures.

3. Objectivesof the political system: The Preamble proceeds further to define
the objectivesof thelndian political system. Theseobjectivesare: justice, liberty,
equality and fraternity.

(i) Justice: Theterm* Jugtice’ impliesaharmoniousreconciliation of individual
conduct with the general welfare of the society. Inthelight of Objectives
Resol ution and the Preambl e, theideaof socio-economic justicesignifies
threethings.

(8 The essence of socio-economic justice in a country can be valued
only intermsof positive, materia and substantive benefitstotheworking
classintheform of servicesrendered by the state. Socio-economic
justice, inthe negative sense, means curtailment of the privileges of
thefortunate few in the society, while positively, it suggeststhat the
poor and the exploited have therightsand opportunitiesto riseto the
highest statureinlife.

(b) Socio-economicjudticeisquditatively higher than political justice.

(c) Thestahility of theruling authority isrelativetoitsability to promote
the cause of socio-economic justice for the common man. Adult
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franchisewould soon becomeamockery if socio-economicjusticeis
not encouraged. The objectivesto securejusticefor the citizens got
concretereflectionin the provisionsof Chapterslil and 1V, namely,
the Fundamental Rightsand Directive Principles.

(i) Liberty: Theterm'liberty’ isusedinthe Preamblebothinthepostiveand
negative sense. In the positive sense, it meansthe creation of conditions
that providetheessentid ingredientsnecessary for the compl ete devel opment
of thepersondity of theindividual by providingliberty of thought, expression,
belief, faithand worship.

Inthe negative sense, it meansthe absence of any arbitrary restraint onthe
freedom of theindividual action.

(i) Equality: Liberty cannot exist without equality. Both liberty and equality
are complementary to each other. Here, the concept of equality meansthat
all human beingsareequal inthe eyesof thelaw irrespective of their caste,
creed, religion and language.

(iv) Fraternity: Finally, the Preamble emphasizesthe objective of fraternity in
order to ensure both the dignity of theindividual and the unity of the nation.
‘Fraternity’ means the spirit of brotherhood, the promotion of whichis
absolutely essentia in our country, which iscomposed of people of many
racesandreligions.

(v) Dignity: Itisaword of moral and spiritual import and imposes amoral
obligation on the part of the Union to respect the personality of thecitizen
and create conditions of work which will ensure self-respect.

The words ‘unity and integrity’ have been included to prevent tendencies of
regionalism, provincialism, linguism, communalism and any other separatist activity so
that thedream of nationd integration onthelinesof theenlightened secularismisachieved.

2.2.1 Philosophy and Values Embodied in the Indian Constitution

Our Constitution is not just a mere set of fundamental laws that form the basis of
governance of our country but it embodies and reflects certain basic values, philosophy
and objectivesthat were held very dear to our founding fathers. These valuesdo find
expressioninvariousarticlesand provisonsof our Congtitution and mostly, the Preamble
to our Constitution embodiesthe fundamental values and the philosophy onwhichthe
Condtitutionisbased.

The preamble providesakey to unlock and explore the spirit of our Constitution.
Without it, a proper appreciation of the objectives and values that find placein our
Constitution seemsaremote possibility. Therefore, it isessential to turnto thevarious
expressions contai ned in the Preambl e for abetter understanding and interpretation of
the Indian Constitution. Recognizing itsimportance, the Preamblewasamended in 1976
by the42nd Constitution Amendment Act. According to an eminent Congtitutiond expert,
Subhash C. Kashyap, thetext of the Preamble standsfor thefundamental constitutional
valuesinwhich thefounding fathersbelieved , which they wanted to foster among the
peopleof the Republic and which, they hoped, would guideal thosewho, from generation
to generation, were called upon to work. The values expressed in the Preamble are
sovereignty, socialism, secularism, democracy, republican character, justice, liberty,
equality, fraternity, human dignity and the unity and integrity of the Nation (all these
pointsare discussed ahead in detail).



Inadditionto them, our Constitution promotesrespect for diversity and minority
rights, accommodates regional and political assertionsthrough federalism and fosters
international peace and cooperation.

Before discussing the valuesthat our Constitution upholds, and the objectivesit
has set to achieve, it isof relevanceto discusstheir correlation. Valuein alayman’s
understanding isthat which isvery essential or worth having for its existence asan
entity. In that sense, there are some core values and secondary values of each state.
Security of one'sterritory isdefinitely abasic or mainstay vaue of every state; whereas
‘promotion of cultural relationswith other states' could be alesser value. Objective
meanswhat we want to have or wewish to achieve. Herethe samevalues could bethe
objectives. Thus, objectivesand values appear similar sincethereisavery thinline of
difference between thetwo. For example, social justice or ajust society could be both
anobjectiveand avalue. An objective, usualy, isguided by avalue. In other words, the
objectivesset, aredirectly or indirectly linked with or are drawn fromvalues. Thereis
anintegral relationship between them. However, valuedeal swith ‘what’ of the same
thing whereasthe objectiveisconcerned with the*how’ of that. It meansthat trandation
of valuesisthe concern of objectives. Sometimes avalue may not be an immediate
objectivebut that till exists. Promotion of international peace may belong tothat category.

Andfinally, onefindsacorrelation between and among al the values; no value
stands al one and so a so the objectives. Each contributesto the other. L et usnow discuss
some of basic valuesand objectivesthat provide basisand direction to governmental
policy decisons.

1. Sovereignty

By declaring usasasovereign entity, Preamble emphasizes compl ete political freedom.
Itimpliesthat our stateisinternally powerful and externally freeand isfreeto determine
for itself without any externa interference. Thereisnonewithin the stateto challenge
itsauthority. Only thisattribute of sovereignty has made the amember in the comity of
nations. Without sovereignty the state has no essence. If astate cannot freely determine
what it wantsand how to achieveit, it losestherationaleto exist. Further, sovereignty
givesthestatethedignity of existence. It would not receive respect from within aswell
fromoutsideif it does not possessthe sovereign status. Thissuggeststhat sovereignty is
oneof themost important values of astate. Therefore, the government isduty bound to
defend itssovereignty by preventing any kind of threat toit coming from any entity and
direction.

Though our Constitution does not specify wherethe sovereign authority liesbut
by mentioning the source of our Constitution as* Wethe peopleof India’ it announcesto
theworld that the ultimate sovereignty restswith the people of Indiaasawhole. Political
sovereignty isthehinge of our polity. Accordingly, itisimplied that the Constitutional
authoritiesand organsof government derivetheir power only from the people. Therefore,
our political system should ensure the support and approval of the peopletoiit.

Article-51A(c), ontheother hand, saysthat it shall bethe duty of every citizento
uphold and protect the sovereignty, unity and integrity of India.

2. Socialism

Theword ' socialist’ was added to the Preambl e by the 42nd Amendment Act of 1976.
However, several articlesof our Congtitution were already there giving credenceto the
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idedl. Thefathersof our Constitution had awider vision of socid transformation. Despite
all social, economic and political inequality present and inherent in Indian traditional
society, our Consgtitution started a crusade against that order. The Constitution has
deliberately imposed on ustheidedl of socialist pattern of society, akind of Indian model
of socialismto suit our needsand temperament. It standsto end all formsof exploitation
indl spheresof our existence. Our Constitution directsthe stateto ensure aplanned and
coordinated social advancein al fieldswhile preventing concentration of wealth and
power infew hands.

TheCondtitution of Indiasupportsland reforms, promotesthewe I-being of working
classand advocatesfor social control of al important natural resources and means of
production for thewell-being of al sections. To ensureabasic minimumto all hasbeen
the crux of many of our public policiestoday. The Government of Indiahas adopted
mixed economy, introduced five year plansand hasframed many such lawsto achieve
thevalueof socialisminademoacratic set up. To achievethe objective of socidism Part-
IV of our Congtitution has outlined the principlesto befollowed.

3. Secularism

Indiaisahometo almost al major religionsintheworld. To keep thefollowers of all
thesereligionstogether, secul arism has been found to be a convenient formula. The
ideal of secularismin Indian context impliesthat our country isnot guided by any religion
or any religiousconsiderations. However, our polity isnot againgt religions. It dlowsall
itscitizensto profess, preach and practice any religion of their liking. Articlesfrom25to
28 ensure freedom of religion to all its citizens. Constitution strictly prohibits any
discrimination ontheground of religion. All minority communitiesaregranted theright to
conservetheir digtinctive cultureand theright to administer their educational ingtitutions.
The Supreme Court in SR Bommai v. Union of India held that secularism was an
integral part of the basic structure of the Constitution. Secularismthusisavalueinthe
sensethat it supportsto our plura society. It aimsat promoting cohesion among different
communitieslivingin India. Despite the constitutional provisionsand safeguardsitis
unfortunate that we still remain insufficiently secular. Secularism has remained a
chdlenging objective.

4. Democr acy

Indiaisademocracy. We have adopted parliamentary democracy to ensurearesponsible
and stable government. Asaform of government it derivesitsauthority from thewill of
the people. The people e ect therulersof the country and the latter remain accountable
to the people. Thepeopleof Indiadect their governmentsat al levels(Union, Stateand
local) by asystem of universal adult franchise; popularly known as* oneman onevote' .
Electionsare held periodically to ensure the approval of the peopleto the governments
at different levels. All thecitizenswithout any discrimination onthebasisof caste, creed,
colour, sex, religion or education arealowed freedom of speech, thought and expression
and al so association. Democracy contributesto stability in the society and it secures
peaceful change of rulers. It allows dissent and encourages tolerance. It rules by
persuasion, not by coercion. It stands for a constitutional government, rule of law,
indienablerightsof citizens, independenceof judiciary, freeand fair e ectionsand freedom
of press, etc. Therefore, to develop ademocratic political culture hasbeen animportant
objective.



5. Republic The Indian Congtitution

Asopposed to amonarchy, our Congtitution prefersto remain arepublic. The office of
the head of the stateiselective. Thisideastrengthensand substantiates democracy that
every citizen of India(barring somewho are congtitutional ly disqualified) after attaining NOTES
aparticular ageisequally eligible to become the head of the state if heis elected as
such. Political equality isitschief message. Any sort of hereditary ruleisthusregarded
asadisvalueinIndia.

6. Justice

Justiceiscdled atota value. Thefathersof our Congtitution knew that political freedom
would not autometi cally solve the soci 0-economi ¢ problemswhi ch have been deep rooted.
Therefore, they stressed that the positive constructive aspect of political freedom hasto
beinstrumental inthe creation of anew social order, based on the doctrine of socio-
economic justice. Themessage of socio-economicjusticementioned inthe preambleto
our Constitution has been trandated into several articlesenshrined in part-111 and part-
IV of the Constitution. A number of practical measures have been taken over theyears
to crestemorefavourable socia conditionsfor themillionsof downtrodden. Theseinclude
severa developmental policiesto safeguard minorities, backward, depressed and tribal
people. Our congtitution abolishesuntouchability; prohibitsexploitation of thewomen,
children and theweak and advocatesfor reservation to raise the standard of the people.
Whenever our government undertakes any developmental project, it always adds a
humanfacetoit. Therefore, thisideal of ajust and egalitarian society remainsas one of
theforemost objectives.

7. Liberty

Theblessingsof freedom have been preserved and ensured to our citizensthrough aset
of Fundamental Rights. It waswell understood by thefathersof our Constitution that the
ideal of democracy was unattainable without the presence of certain minimal rights
which areessentia for afreeand civilized existence. Therefore, the Preamble mentions
theseessentia individual rights such asfreedom of thought, expression, belief, faith and
worship which are assured to every member of the community against al the authorities
of States by Part-111 of the Constitution. There are however less number of success
stories. Unlessdl dissenting voiceisheard and tolerated and their problemsare addressed
liberty will beadistant dream.

8. Equality

Every citizen of Indiaisentitled to equality beforelaw and equal protection of law. Asa
human being everybody hasadignified salf. To ensureitsfull enjoyment, inequaity indl
formspresentin our socid structurehasbeen prohibited. Our Congtitution assuresequality
of statusand opportunity to every citizenfor the development of thebest in him. Political
equality though givenintermsof voteisnot foundin all spheresof politicsand power.
Equality beforelaw, in order to be effective, requires some economic and education
base or grounding. Equality substantiates democracy and justice. It isthereforeheld as
animportant value.

9. Fraternity

Fraternity standsfor the spirit of common brotherhood. In the absence of that, aplural
society likelIndiastandsdivided. Therefore, to givemeaningto al theided slikejustice,
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liberty and equality, our Constitution givesample stresson fraternity. Democracy has
been given theresponsibility to generate thisspirit of brotherhood amongst al sectionsof
people. Thishasbeen aforemost objectiveto achievein acountry composed of so many
races, religions, languages and cultures. Article-51A (€) therefore, declaresit asaduty
of every citizen of Indiato promote harmony and the spirit of common brotherhood
amongst al the peopleof Indiatranscending religious, linguistic and regional or sectional
diversities. Article 51A (f) further askseach citizento valueand preservetherich heritage
of our composite culture. However, Justice D.D. Basu believesthat, ‘Fraternity will be
achieved not only by abolishing untouchability amongst the different sects of the same
community, but by abolishing all communal or sectiona or evenlocd or provincid anti-
socia feelingswhich stand in theway of unity of India’

10. Dignity of the individual

Fraternity and dignity of theindividualshaveacloselink. Fraternity isonly achievable
when the dignity of theindividual issecured and promoted. Therefore, thefounding
fathersof our Congtitution attached supremeimportancetoit. Our Congtitutiontherefore,
directsthe state through the Directives enshrined in the Part-1V of our Constitutionto
ensure the development of the quality of lifeto all sectionsof people. Our Constitution
acknowledgesthat al citizens, men and women equally, have theright to an adequate
meansof liveihood (Art.-39 8) and just and humane conditionsof work (Art.-42).Article-
17 has abolished the practice of untouchability by declaring it asapunishable offence.
Our Constitution too directs the state to take steps to put an end to exploitation and

poverty.
11. Unity and integrity of the Nation

To maintain the independence of the country intact and enduring, unity and integrity of
thenationisvery essential. Therefore, the stresshasbeen given ontheideal of fraternity
whichwould foster unity amongst theinhabitants. Without aspirit of brotherhood amongst
the people, theidealsof unity and integration of people and nation seem unattainable.
Our Condtitution expectsfromal thecitizensof Indiato uphold and protect the unity and
integrity of Indiaasamatter of duty.

12. International peace and a just international order

Indian Constitution directsthe state to make endeavour to promoteinternational peace
and security; maintain just and honourabl e rel ations between nations; and foster respect
for international law and treaty obligationsin the dealings of organized peoplewith one
another; and encourage settlement of international disputesby arbitration. ThusIndia
too cherishesthe ideal of universal brotherhood beyond our national border. These
provisionsenshrined inArticle 51 of the Indian Constitution have been abeacon light
that provides aray of hope for saving the world from the impending nuclear and
environmental catastrophe. Tofulfill these objectivesindiahad provided leadership during
the heydays of colonialism and also during Cold War. In a changed world scenario
characterized by globdlization, proliferation of theweapons of massdestruction, climate
changeandinternational terrorism, Indiahas been making aconstant bid for apermanent
seat in the Security Council of the United Nationsto providedirection to theseworld
issues.



13. Fundamental Duties

Our Constitution too prescribes some dutiesto be performed by the citizens. All these
dutiesthough not enforceablein nature but reflect somebasic valuestoo. It highlights
vaueslike patriotism, nationalism, humanism, environmentalism, discipline, harmonious
living, feminism, scientific temper and inquiry and individual and collective excellence.
Article51A providesalonglist of thesedutiesto be observed by dl the citizens (discussed
ahead inthe unit in detail).

The above account shows how our Constitutionisaval ueloaded document.

2.3 FUNDAMENTAL RIGHTS

The Condtitution of Indiacontained seven fundamental rightsoriginally. But the Right to
Property wasrepealed in 1978 by the Forty-fourth Constitutional Amendment bill during
theruleof the JanataParty. Thesefundamenta rights congtitutethesoul of the Constitution
and thereby providesit adimension of permanence. These rights enjoy an esteemed
position asdl legidationshaveto conformtotheprovisionsof Part 111 of the Congtitution.
Not only this, itsremarkablefeatureisthat theserightsencompassal thoserightswhich
human ingenuity hasfound to be essential for the devel opment and growth of human
beings.
The Condtitution classifiesfundamental rightsinto six categories:

¢ Righttoequdlity (Articles14-18)

¢ Right tofreedom (Articles19-22)

¢ Right against exploitation (Articles23-24)

¢ Right to freedom of religion (Articles 25-28)

e Cultural and educational rights (Articles29-30)

¢ Right to congtitutional remedies(Article32)
2.3.1 Right to Equality (Articles 14-18)

Article 14 declaresthat the state shall not deny any person theequality beforethelaw or
theequal protection of lawswithin theterritory of India. Asinterpreted by the courts, it
meansthat though the State shall not deny to any person equdlity beforelaw or theequal
protection of law, it shal havetheright to classify citizens, provided that such aclassfication
isrational and isrelated to the object sought to be achieved by the law.

(i) Equality beforelaw: Equality beforelaw does not mean an absol ute equality of men
whichisaphysical impossibility. It meansthe absence of special privilegeson grounds
of birth, creed or thelikein favour of any individual. It also statesthat individualsare
equally subjected to the ordinary laws of theland.

(ii) Equal protection of laws: Thisclause hasbeen taken verbatim from thefourteenth
amendment to the American Constitution. Equal protection meanstheright to equal
treatment in similar circumstancesboth with regard tothelegal privilegesand liabilities.
In other words, there should be no di scrimination between one person and another, if
their positionisthe samewith regard to the subject matter of legidation. The principleof
equal protection doesnot mean that every law must haveauniversal applicationfor all
persons, who arenot by nature, circumstance or attainments (knowledge, virtueor money)

The Indian Constitution

NOTES

Check Your Progress

1. Mention the two
significant
amendments made
to the Preamble of
the Indian
Constitution.

2. What does the term
‘liberty’ used in the
Preambleto the
Indian Constitution
denote?

3. Who according to
the Preamble has
constituted the
Indian
Constitution?

Self-Instructional
Material 31



The Indian Constitution

32

NOTES

Self-Instructional
Material

in the same position as others. Varying needs of different classes or personsrequire
separate treatment and alaw enacted with this object in view is not considered to be
violative of equal protection. The Constitution, however, does not stand for absolute
equdity. Thestatemay classify personsfor the purpose of legidation. But thisclassification
should be on reasonabl e grounds. Equal protection hasreferenceto the personswho
have the same nature, attainments, qualifications or circumstances. It meansthat the
stateisdebarred from discriminating between or amongst the same class of personsin
sofar asspecial protection, privilegesor liabilitiesare concerned. Thus, equal protection
does not require that every law must be all-embracing, al-inclusive and universally
applicable.

(iii) Prohibition of discrimination (Article 15)

Article15(1) prohibitsdiscrimination on certain grounds. It declares, * The state shall not
discriminate against any citizen onground only of religion, race, caste, sex, placeof birth
or any of them.” Thisdiscriminationis prohibited with regard to ‘ (a) accessto shops,
public restaurants, hotels and places of public entertainment; or (b) the use of wells,
tanks, bathing ghats, roads and places of public resort maintained wholly or partly out of
State funds or dedicated to the use of the genera public’. Article 15 has, however, two
notableexceptionsinitsapplication. Thefirst of these permitsthe stateto make special
provisionfor the benefit of women and children. The second allowsthe stateto makea
specia provision for the advancement of any socially and educationally backward class
of citizensor for scheduled castes and schedul ed tribes. The special treatment meted
out towomen and childrenisin thelarger and long-terminterest of the community itself.
Thesecond exceptionwasnot inthe original Congtitution, but waslater onaddedtoit as
aresult of thefirst amendment of the Constitutionin 1951. Whilefreedom containedin
Article14isavallabletoall persons, that inArticlel5isavailableonly tothecitizensand,
therefore, it cannot beinvoked by non-citizens.

Article 15(2) proclaimsthat no citizen shall, on groundsonly of religion, race,
casts, sex and place of birth be subject to any disability, liability, restriction or condition
withregardto:

o Accessto shops, public restaurants, hotelsand places of public entertainment

o Useof wdlls, tanks, bathing-ghats, roadsand places of public resort, maintained
wholly or partly out of state funds or dedicated to the use of the general public

Theprohibitioninthisclauseislevelled not only against the state but al so against
private persons.

Article 15(3) providesthat the state shall be freeto make any special provision
for women and children. Thissub-articleisin the nature of an exceptionin favour of
women and children. Thus, the provision of free education for children upto acertain
ageor the provision of special maternity leavefor women workersisnot discrimination.
However, discriminationinfavour of women inrespect of political rightsisnot justified,
as women are not regarded as a backward class in comparison to men for special
politica representation.

Article 15(4) allowsthe state to make special provision for the advancement of
any socially and educationally backward classes of citizens, including the scheduled
castesand the scheduled tribes. The stateis, therefore, freeto reserve seatsfor themin
thelegidatureandtheservices. ThisArticleonly alowsthe stateto make specid provisions
for these classes. Inserted under Ninety-third Congtitutional Amendment Act, thisclause
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advancement of any socially and educationally backward class or for the scheduled

castesor the scheduled tribesin so far assuch specia provisionsrelatetotheir admission

to educational institutionsincluding private educational institutions, whether aided or

unaided by the state, other than the minority educational ingtitutions. NOTES

(iv) Equality of opportunity (Article 16)

Article 16(1) reads. ‘ There shall be equality of opportunity for al citizensin matters
relating to employment to any officeunder the State.” It conferson every citizen, aright
to equality of economic opportunity, and subsequently providesthat no citizen shall be
discriminated against in thisrespect on groundsonly of religion, race, caste, descent,
place of birth or any of them. However, an equality of opportunity isonly between
equals, that is, between personswho are either seeking the same employment or have
obtained the sameemployment. In other words, equality meansequdity between members
of the same class or empl oyees, and not between members of different classes.

Article16 (2) reads: ‘Nocitizen shall, ongroundsonly of religion, race, caste, sex,
descent, place or birth, residence or any one of them beineligiblefor or discriminated
against in respect of any employment or office under the State.’

Article 16 (3) saysthat the President iscompetent to allow statesto makeresidency
asanecessary qualification in certain servicesfor ensuring efficiency of work.

Article 16 (4) allows the state to reserve appointmentsin favour of backward
classof citizenswhichinitsopinionisnot adequately represented in the services under
the State. The Supreme Court had held that such reservation should generally beless
then 50 per cent of thetotal number of seatsinaparticular service. Over and abovethe
minimum number of reserved seats, member of backward classes are freeto compete
with others and be appointed to non-reserved seats, if otherwise, they areeligibleon
mexit.

Article 16 (5) dlowsthe State to providethat in case of appointment to religious
offices, or officesin religiousingtitutions, the candidates shal | possess such additional
qualifications or be members of that religiousinstitution. Thisisan exception to the
general rulethat the State shall not discriminate on ground of religionin providing equal
economic opportunitiesto thecitizens.

Although Article 16 guarantees equality of opportunity in matters of public
employment, for dl citizensand isexpected to provide abulwark against considerations
of caste, community and religion, theresult so far has been far from satisfactory.

(v) Social equality by abolition of untouchability (Article 17)

Complete abolition of untouchability was one of the items in Mahatma Gandhi’s
programmefor socia reform. The present article adoptsthe Gandhianideal without any
qualificationin abolishing untouchability and inforbiddingitspractice. It a so declares
that the enforcement of any disability arising out of untouchability shall bean offence
punishablein accordance with law.

The practice of untouchability isadenia of human equality inan acuteform. In
pursuance of Article 17, the Parliament has enacted the Untouchability OffencesAct,
1955, which waslater amended in 1976. It prescribes punishment for the practice of
untouchability, inany form, up to afine of I500 or animprisonment of six monthsor both,
depending upon the seriousness of thecrime.
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(vi) Social equality by abalition of titles (Article 18)

Article 18 isaradical application of the principle of equality it seeksto prevent the
power of the state to confer titlesfrom being abused or misused for corrupting the public
life, by creating unnecessary classdivisionsinthe society. The object of theArticleisto
prevent the growth of any nobility inIndia. Creation of privileged classesiscontrary to
theequality of statuspromised to al citizensby the Preambleto the Constitution.

Article18(1) declares: * Notitle, not being amilitary or academic distinction shdll
be conferred by the State' . It meansthat no authority in Indiaiscompetent to confer any
title on any person, excepting the academictitle, or military titlesof general, Mgjor or
Captain. Article 18(2) prohibitsthecitizensof Indiafrom receiving any titlefrom any
foreign state. Thisisan absolute bar. One the other hand, Article 18(3) prohibitsthe
citizensfrom accepting any titlefrom any foreign statewithout the consent of the President
of India, if and solong they areholding any officeof profit or trust under the state. Al so,
Article 18(4) prohibitsboth thecitizensand aliens, who are holding any officeof profit or
trust under the state from accepting any present, emolument or office of any kind, from
or under any foreign state.

Article 18, however, does not prohibit theinstitutions other than the state from
conferring titles of honoursby way of honouring their leaders or men of merit.
2.3.2 Right to Freedom (Articles 19-22)

Inthissectionwewill discussArticles19, 20, 21 and 22.
1. Article 19

Article 19 of the Constitution guarantees civil freedomsto the citizens as a matter of
their right. Included in Clause 1 of Article 19, thesefreedomsare asfollows:

¢ Right to Freedom of speech and expression

¢ Right to assemble peacefully and without arms

¢ Right to form associationsor unions

¢ Right to movefreely throughout theterritory of India

¢ Right toresideand settlein any part of theterritory of India

¢ Right to practice any profession, or to carry on any occupation, tradeor business
Thesefreedomsare discussed under thefollowing heads:

(i) Right to freedom of speech and expression

The safeguarding of the freedom of speech and expressionisessential to allow mento
speak asthey think on mattersvital to them, and also to expose fal sehood. Freedom of
speech and expression lieat the foundation of all democratic organizations, for without
politica discussion, no political educationispossible.

Freedom of expression in this clause meansright to express one’s convictions
and opinionsfreely by word of mouth, writing, printing, picture or any other manner
addressed to theeyesor ears. Thus, it includes not only thefreedom of pressbut also the
expression of one'sideasin any other form. Freedom of speech and expression aso
includesthefreedom not to speak. Thus, thefreedomtoremainsilentisincludedinthis
freedom. However, anindividua isnot freefrom the obligation of giving evidenceinthe
judicia proceedings subject to constitutional and statutory provisions.



‘Reasonable’ restrictions on freedom of speech

Asamended by the Firgt and the Sixteenth Amendment Acts, Clause 2 of Article 19(1)(a)
entitlesthe stateto impose ‘ reasonable’ restrictions on the freedom of speech on any
oneor moreof thefollowing grounds:

e Sovereignty and integrity of India

e Security of the state

¢ Friendly relationswithforeign states
e Publicorder

e Decency or morality

e Contempt of court

e Defamation

e |ncitement to an offence

These reasonabl e restrictions to the freedom of speech have been subject to
much criticismsinceitsinception. Itisargued that wordslike* public order’ and ‘ decency’
or ‘morality’ are deliberately made vague through amendmentsto the Congtitution to
allow the state to suppress dissent. On the other hand, it could also beargued thatina
state as diverse as India, where peopl€e’s sentiments run high, such restrictions are
necessary to maintain public order. While one can argue the merits of reasonable
restrictionsrelating to public order, there can be no argument on the unreasonabl eness
of restricting freedom of speechinrelation to ‘relationswith foreign states'. Such a
restriction theoretically puts curbson citizens of the country from criticizing theforeign
policy of the Indian state, which isthe democratic right of citizens.

(i) Right to assemble peacefully and without arms

Article19 (1)(b) guaranteesto every citizen theright to assemble peacefully and without
arms. Thisrightissubject to thefollowing limitations:

e Assembly must be peaceful
e Assembly must be unarmed
e [t must not beinviolation of public order

(iii) Right to form association and unions[Articles 19 (1) and (4)]

Article 19(1)(c) guaranteesto all citizenstheright to form associationsand unions, the
formation of whichisvita todemocracy. If freediscussionisessential to democracy, no
less essential is the freedom to form political parties to discuss questions of public
importance. They are essential as much asthey present to the government alternative
solutionsto political problems. Freedom of associationisnecessary not only for political
purpose but a so for the maintenance and enjoyment of the other rights conferred by the
Condtitution.

In short, the freedom of association includestheright to form an association for
any lawful purpose. It aso includes the right to form trade union with the object of
negotiating better conditions of servicefor the employees.

Clause4 of Article 19 empowersthe state to make reasonabl e restrictionsupon
thisright on groundsonly of:
e Sovereignty and integrity of India
e Publicorder
e Mordity
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(iv) Right to move freely throughout the territory of India

Articles19(1)(d) and (€) guaranteeto all citizenstheright to movefreely throughout the
territory of Indiaand to reside and settle in any part of the territory of India. These
freedomsareaimed at theremoval of al hindrancesin the enjoyment of theserights.

The freedom of movement of acitizen hasthree aspects:
¢ Freedom to movefrom any part of hiscountry to any other part
¢ Freedomto moveout of hiscountry
¢ Freedomtoreturnto hiscountry from abroad

The second of these provisions is not guaranteed by our Constitution as a
fundamental right and has been | ft to be determined by the Parliament.

Freedom of movement and residenceissubject to restrictionsonly onthefollowing
grounds.

e Intheinterest of any scheduled tribes
¢ Intheinterest of thegenera public, that is, public order morality and health

(v) Right to practice any profession, or to carry on any occupation, trade
or business

Article 19(1)(f) guaranteesto all citizensright to practice any profession or to carry on
any occupation, trade or business. Thefreedom of profession, trade or business means
that every citizen hasthe right to choose his own employment, or take up any trade,
subject only to thelimitationsmentioned in Clause (6).

Theright issubject to reasonabl e restrictions, which may beimposed by the tate
in the interest of general public. The state may prescribe professional or technical
qualifications necessary for carrying on any business, trade or occupation. It also has
therightitsdlf, or through acorporation, to carry on any occupation, trade or businessto
the complete or partial exclusion of privatecitizens.

2. Protection in criminal convictions (Article 20)

Article20 (1) declaresthat ‘ aperson cannot be convicted for an offencethat wasnot a
violation of law inforce at thetime of the commission of the act, nor be subjectedto a
penalty greater than that which might have been inflicted under thelaw in force at the
time of thecommission of theoffence.’” Clause2 declares. * No person shd | be prosecuted
and punished for the same offence morethan once.” And, Clause 3 saysthat * no person
accused of any offence shall be compelled to beawitnessagainst himself.’

3. Right to life and personal liberty (Article 21)

Article 21 saysthat no person shall be deprived of hislifeor personal liberty, except
according to procedure established by law. The object of thisarticleisto serveasa
restraint upon theexecutive, so that it may not proceed against thelifeor personal liberty
of theindividual, except under the authority of somelaw and in conformity with the
procedurelaid downtherein. Thisarticle can beinvoked only if aperson isdetained by
or under the authority of the state.

Furthermore, the Supreme Court on various occasionsruled that the expression
‘life’ inArticle21 doesnot connote merely physical or animal existence, but includesthe
right tolivewith human dignity and dl that goesaong withit, namely, the bare necessities
of life.



Right to Information

Asinterpreted by the Supreme Court, theright toinformation flowsfromArticle 19(1)(a)
of the Constitution. The concerned bill, however, wasintroduced in the Parliament as
Freedom on Information Bill, 2002 which aong with certain restrictionsmadeit mandatory
for the government to provide information pertaining to public sphere. Thisright of
information wasfurther illustrated by the Supreme Court, which held that ‘ avoter hasa
fundamental right to know the antecedentsof acandidate’ . Accordingly, Supreme Court
struck down some partsof Representation of People (Amendment) Act, 2002 by making
aclear digtinction between the congtitutiona right of avoter and hisrightsunder general
laws. The court declared that voter’sfundamental right to know the antecedents of a
candidateisindependent of statutory right under el ection law.

Right to Education (Article 21(a))

Under Eighty-sixth Amendment Act 2002, right to education was provided. For the
purpose, anew Articlein Part I11 wasinserted and twoArticlesin Part 1V wereamended.
Thenewly inserted Article 21(a) declared that * The state shall providefree compul sory
education to all children of the age of 6-14 yearsin such manner asthe state may, by
law, determine.’

4. Protection against arrest and detention (Article 22)

Article 22 hastwo parts: Part | consistsof Clauses1 and 2, and dealswith therights of
persons arrested under the ordinary criminal law. Part |1 consists of Clauses 3—7 and
dealswith theright of personswho are detained under thelaw of preventive detention.

Clauses1 and 2 of thisarticlerecogni ze thefollowing rightsof the personsarrested
under ordinary criminal law:

e Thearrested person shall, as soon as possible, beinformed of thegroundsof his
arrest. The arrested person will be in aposition to make an application to the
appropriate court for bail, or move the high court, for the grant of the writ of
habeas corpus.

¢ The second protection granted by clause 1 isthat the arrested person shall be
giventheopportunity of consulting and of being defended by thelegal practitioner
of his choice. This clause confers only right to engage a lawyer. It does not
guarantee the right to be supplied with a lawyer, free of charge, nor does it
guarantee the right to engage a lawyer who has been disgqualified to practice
under thelaw.

¢ Clause 2 declaresthat the arrested person shall be produced before the nearest
magistrate within twenty-four hoursof hisarrest, excluding thetime necessary
for journey from the place of arrest to the court of the magistrate.

Preventive detention

Clause 3 of Article 22 constitutes an exception to clauses 1 and 2. Theresult isthat
enemy-aiens(that is, foreignersbel onging to the courtierswhich arethe enemies of the
state) and other personswho are detained under the law of preventive detention have
neither theright to consult nor to be defended by alegal practitioner.

Clause4 requiresthat aperson may be detained under the Preventive Detention
Act for three months. If a person isto be detained for more than three months; it can
only bedonein thefollowing cases:
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¢ Wherethe opinion of an Advisory Board, constituted for the purpose has been
obtained within ten weeksfrom the date of detention; and

¢ Wherethe personisdetained under law made by the Parliament for thisclause 5
consderstwothings, namely:
(a) That the detainee should be supplied with the grounds of the order of
detention; and

(b) That he should be provided with the opportunity of making representation
against that order to the detaining authority for the consideration of the
Advisory Board.

Clause 6 declaresthat the detainee cannot insist for the supply of all thefacts,
which means evidence and which the government may not consider in publicinterest. In
thiscontext, the Supreme Court hasheld that an order of detentionismalafide, if itis
made for apurpose other than what has been permitted by thelegidature.

Clause7 of thisarticle givesexclusive power to the Parliament to prescribe:

¢ Thecircumstancesunder which and the casesin which aperson may bedetained
for more than three months without obtaining the opinion of the an Advisory
Board.

¢ Theperiod of such detention (which it hasdetermined to be not morethan twelve
months); and

e Theprocedureto befollowed by an Advisory Board.

ThePreventive DetentionAct, 1950 was passed by the Parliament, whichinitialy
congtituted the law of Preventive Detention in India. The Act was amended seven
times, each for aperiod of threeyears. Therevivd of anarchist forcesobliged parliament
to enact anew Act, named The Maintenance of Internal Security Act (MISA)in1971,
having provision broadly smilar to those of Preventive Detention Act of 1950. 1n 1974,
Parliament passed the Conservation of Foreign Exchange and Prevention of Smuggling
ActivitiesAct, 1974 (COFEPSA) as an economic adjunct of the MISA. MISA was
repededin 1978, but COFEPOSA 4till remainsinforce. Further, in 1980, Nationa Security
Act (NSA) was enacted. According to the NSA, the maximum period for which a
person may be detained shall be six monthsfrom thedate of detention. Next intheseries
was Essential Services MaintenanceAct (ESMA), 1980, and al so the Prevention of
Black Marketing and Maintenance of Suppliesof Essentiad CommaoditiesAct, 1980 which
empowered the government to ban strikes, lockouts and lay-offs and gave powersto
dismissstrikersand erring employees, arrest them without warrant, impose fineand
imprison them. An upsurgein terrorist activities, further, compelled the Government to
enact TheTerrorist and DisruptiveActivities (Prevention) Act (TADA), 1985, which, in
fact, empowered the executive for suppression of all kind of dissent and waswidely
criticized for being undemocratic. Inwake of intengfied terrorist activitiesin many parts
of the country, Vajpayee government was compelled with yet another enactment in
2002, named as Prevention of TerrorismAct (POTA), which hasbeen criticized for its
probablemisuse.

2.3.3 Right against Exploitation (Articles 23-24)

Clause 1 of Article 23 prohibitstraffic of human beings, begarsand other smilar forms
of forced labour, and makesthe contravention of this prohibition an offence punishable
inaccordancewith law. Inthiscontext, ‘ trafficin human beings,” includestheingtitutions



of davery and progtitution. ‘ Begar’ meansinvoluntary or forced work without payment,
for example, tenants being required to render certain free servicesto their landlords.

Under Clause 2 of thisarticle, the state has been allowed to require compul sory
servicefor public purposes, namely, national defiance, remova of illiteracy or the smooth
running of public utility serviceslikewater, eectricity, postage, rail and air services. In
matterslikethis, theinterestsof the community aredirectly and vitally concerned and if
the government did not have this power, the entirelifewould cometo astandstill. In
making any service compulsory for public purposes, the state has, however, been debarred
from making discrimination on groundsonly of religion, race, caste, classor any of them.

Article24 providesthat no child below theage of fourteen yearsshall beemployed
towork in any factory or mine, or engaged in any other hazardous employment. Our
Condtitution goesin advance of theAmerican Congtitutionin laying down acongtitutional
prohibition against employment of children bel ow the age of fourteenin factories, mines
or other difficult employments, for example, railwaysor transport services. Our Parliament
has passed necessary | egidation and madeit apunishable offence.

2.3.4 Right to Freedom of Religion (Articles 25-28)

In pursuance of thegoal of liberty of belief, faith and worship enshrinedinthe Preamble
to the Constitution, Articles 25-28 underline the secul ar aspectsof theIndian state.

Article 25(1) grantsto all personsthe freedom of conscience, and theright to
freely profess, practice and propagatereligion. Thisarticle securesto every person, a
freedom not only to subscribeto thereligion of hischoice, but also to execute hisbelief
insuch outward acts as hethinks proper. Heisalso freeto propagate hisideasto others.

Clause 2 of thisArticlealowsthe state to makelaw for the purpose of regulating
economic, financial or other activities of thereligiousinstitutions. At the sametime, it
alowsthe stateto providefrom, and carry on socia welfare programmes, especialy by
throwing open the Hindu religiousinstitutions of apublic character to all classesand
sectionsof Hindus, including the Sikhs, the Jainsand the Buddhists.

The Parliament enacted the Untouchability OffencesAct, 1955, which prescribes
punishment for enforcing religiousdisabilitieson any Hindu simply because he belongs
toalow caste. The purpose of thisreformisto overcometheevilsof theHindu religion.

Explanation 1 toArticle 25 declaresthat thewarring or carrying of kirpan (sword)
by the Sikkhsshdl bedeemed to beincludedinthe profession of Sikhrdigion. Condtitutiona
expert, Basu pointsout that thisright isgranted subject to the condition that no Sikh will
carry morethan one sword without obtaining licence.

Article 26 guaranteesto every religiousdenomination thefollowingrights:
¢ Toestablish and maintain ingtitutionsfor religiousand charitable purpose
e Tomanageitsown affairsin mattersof religion
¢ To own and acquire movable and immovabl e property; and
e Toadminister such property in accordancewith law

Whilerightsguaranteed by Article 25 areavailable only to theindividuasand not
totheir groups, those under Article 26 are conferred on religiousingtitutionsand not on
individuas. Inthisarticle, religiousdenomination meansareligious sect or body having a
common faith and organization and designated by a distinctive name. Thiswasthe
definition accepted by the Supreme Court. Thisarticle grantsto areligiousdenomination
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complete autonomy in deciding what ritesand ceremonieswere essential according to
thetenetsof areligion. No outsde authority hasany jurisdictiontointerfereinitsdecisions
insuch matters.

Article 27 declares that ‘ No person shall be compelled to pay any taxes, the
proceeds of which are specifically appropriated in payment of expensesfor the promotion
or maintenance of any particular religion or religious denomination’.

Thisarticle securesthat the public fundsraised by taxes shall not be utilized for
the benefit of any particular religion or religious denomination. Thus, alocal authority
which raisestaxesfrom personsof all communitieswho residewithinitsjurisdiction
would not beentitled to giveaid to thoseeducationd ingtitutionswhich provideingtructions
relatingtoany particular religion. In other words, an educationa ingtitution, which provides
compulsory ingtructionsrelating to aparticular religionisnot entitled to any financid aid
fromthe state.

Article 28 isconfined to educationa institutions, maintained, aided or recognized
by thestate. Clause 1 of thisarticlerelatesto educationa ingtitutionswholly maintained
out of thestatefunds. It completely bansimparting rdigiousingructionsinsuchingitutions.
Clause 2 relatesto educational institutionswhich are administered by the state under
someendowment or trugt, likethe BanarasHindu University. In suchingtitutions, religious
instructionsmay begiven.

2.3.5 Cultural and Educational Rights (Articles 29-30)

Theobject of Article29isto give protection to the religious and linguistic minorities.
Clause 1 of Article 29 declaresthat any section of the Indian citizens, having adistinct
language, script or culture of itsown, shall havetheright to conservethesame. Theright
to conserve or protect alanguage includestheright to agitate for the protection of that
language. It aso meansthat every minority group shall havetheright toimpart instructions
to the children of their own community intheir own languages.

Clause 2 of Article29 isacounterpart of Article 15. It saysthat there should be
no discrimination against children on groundsonly of religion, race, casteor language, in
themattersof admissioninto any educationa ingtitution maintained or aided by the state.
Thus, this clause givesto an aggrieved minority of citizensthe protection in matters of
admission to educationd institutionsagai nst discrimination on any of thesegrounds. The
persons belonging to scheduled castes or tribes are in any case to be given special
protectionin matters of admission to educationa ingtitutions.

The Supreme Court observed that preferencein admission given by ingtitutions,
established and administered by minority community, to candidates belonging to their
own community intheir institutions on grounds of religion aoneisviolation of Article
29(2). Minoritiesare not entitled to establish and administer educational ingtitutionsfor
their exclusive benefit.

Clause1 of Article 30 isacounterpart of Article 26, and guaranteestheright toall
linguistic or religious minoritiesto establish and administer educational institutions of
their choice. It entitlesthe minority community to impart instructionsto the children of
their community intheir ownlanguage.

The right to establish educational institutions of their choice amounts to the
establishment of theinstitutionswhich will servethe needs of the minority community,
whether linguistic or religious. When suchingtitutions are established and seek aid from
the state, it cannot be denied to them simply on the ground that they are under the
management of alinguistic or religious minority.



2.3.6 Right to Constitutional Remedies (Articles 32-35) The Indian Constitution

A declaration of fundamental rightsis meaninglessunlessthere are effectivejudicial
remediesfor their enforcement. The Constitution accordsaconcurrent jurisdiction for
this purpose on the Supreme Court under Article 32, and on the state high courts under NOTES
Article 226. Anindividual who complaintstheviolation of hisfundamental rightscan
movethe Supreme Court or the state high court for the restoration of hisfundamental
rights.

Article 32(1) declaresthat the right to move the Supreme Court by appropriate
proceedingsfor the enforcement of the fundamental rightsincluded in Part 111 of the
Constitution isguaranteed. Clause 1, thus, guaranteesthe right to move the Supreme
Court for the enforcement of fundamental rights. In other words, theright to movethe
Supreme Court for theviolation of fundamental rightsisitself afundamental right.

Article 32(2) empowersthe Supreme Court to issue directions, orders or writs
including writsin the nature of habeas corpus, mandamus, prohibition, quo-warranto or
certiorari, whichever may be appropriatefor theenforcement of any of the fundamental
rights.

(i) Habeascor pus: Thewrit of habeas corpusliterally means‘havethebody’. Itisa
writ or order to an executive authority to produce the body of aperson, who hasbeen
detained in prison and to state thereasonsfor his detention. Thus, habeas corpusisthe
citizen’sguarantee againgt arbitrary arrest or detention. By virtue of thiswrit, the Supreme
Court or the high court can have any detained person produced beforeit for examining
whether he hasbeen lawfully detained or not, and for dealing with the casein accordance
with the Constitution and the lawsin force at that time.

(i) Mandamus: Thewrit of mandamus means‘we command'’. Itisan order directing
person, or body, to do hislegal duty. It liesagainst aperson, holding apublic officeor a
corporation or aninferior court, for it isto ask them to performtheir legal duties. They
areunder legal obligation not to act contrary to law, without the authority of law, or in
excess of authority conferred by law. Assuch, mandamusisavailablein thefollowing
Cases:

¢ To compel the performance of obligatory dutiesimposed by law; and

¢ Torestrain action whichistaken without the authority of law, contrary tolaw, in
excessof law

(iii) Certiorari: Thewrit of certiorari means*to be morefully informed of . It isissued
by asuperior court to aninferior court requesting the latter to submit the record of a
case pending beforeit. It liesnot only against theinferior courtsbut also to any person,
body or authority, having theduty to act judicidly. It may beissued tothe Union government,
the state governments, municipalitiesor other loca bodies, universities, statutory bodies,
theindividual ministers, public officialsand departmentsof the state. It isnot available
againgt private personsfor the enforcement of fundamental rights, because theserights
areavailableonly against the state.

(iv) Prohibition: Thewrit of prohibitionisissued by asuperior court to aninferior court
preventing it from dealing with amatter over whichit hasnojurisdiction. Itisgenerally
issued to transfer acasefrom alower to ahigher court. When aninferior court takesup
for hearing amatter over whichit hasno jurisdiction, the person against whom proceedings
have been taken can movethe superior court for thewrit of prohibition. If therequestis
guaranteed by the superior court, the interior court is stopped from continuing the
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proceedingsin that case, and the caseistransferred to another court to securejustice.

(V) Quowar ranto: Thewrit of quo warrantoisissued to stop theirregular and unlawful
assumption of any public position by any person. Through thiswrit, the courtsmay grant
aninjunctionto restrain aperson from actingin any officetowhich heisnot entitled, and
may also declare the office vacant.

Article 32(3) providesthat, without prejudice to the powers conferred on the
Supreme Court by Articles 32(1) and (2), the Parliament may by law empower any
court to issuethesewritsfor the purpose of the enforcement of the fundamental rights.

Article 32(4) providesthat fundamental rights guaranteed by Article 32(1) shall
not be suspended except as otherwise provided by this Constitution.

24 DIRECTIVE PRINCIPLES OF STATE POLICY

The Directive Principlesof Sate Policy, Part 1V of the Constitution of India, constitute
directions given to the central and state governmentsfor the establishment of ajust
society. They commit the stateto promote the welfare of the people by affirming social,
economic and political justice, aswell asto fight economicinequality.

Article 31C, added by the Twenty-fifth Amendment Act of 1971, upgraded the
Directive Principles so that if the government madelawsto give effect to the Directive
Principlesover Fundamentd Rights, they would remainvalid. In caseof aconflict between
Fundamental Rightsand Directive Principles, if thelatter aimed at promoting larger
interest of the society, the courtswould haveto uphold the casein favour of Directive
Principles. Itisclearly stated in Article 37 that the provisions contained inthe Directive
Principlesisnot enforceablein any court of law, but the principlesthereinlaid down are
neverthel essfundamental in the governance of the country and it would be the duty of
the State to apply these principlesin making laws.

(I Economic and Social Principles

Directive Principlesrelating to the economic and socia sphereareasfollows:
1. Article 39 statesthat:
Thestateshall, in particular, direct its policy towards securing that:
(&) Thecitizens, men and women equally, have the right to an adequate means of
livelihood.
(b) The ownership and control of the material resources of the community are so
distributed as best to subserve the common good.

(c) The operation of the economic system does not result in the concentration of
wealth and means of production to the common detriment.

(d) Thereisequal pay for equal work for both men and women.

(e) That the health and strength of workers, men and women, and thetender age of
children arenot abused and that citizensare not forced by economic necessity to
enter vocations unsuited to their age or strength.

(f) Childrenaregiven opportunitiesand facilitiesto devel op in aheathy manner and
in conditions of freedom and dignity and that childhood and youth are protected
against exploitation and against moral and material abandonment.



2. Article 39A statesthat:

The state shall securethat the operation of thelegal system promotesjustice, onabasis
of equal opportunity, and shal, inparticular, providefreelegal aid, by suitablelegidation
or schemesor in any other way, to ensure that opportunitiesfor securing justice are not
denied to any citizen by reason of economic or other disabilities.

3. Article 41 states that:

Thegateshal, withinthelimitsof itseconomic capacity and devel opment, makeeffective
provision for securing theright to work, to education and to public assistancein cases of
unemployment, old age, sickness and disablement, and in other casesassuch that might
be considered necessary.

4. Article 42 states that:

The state shall make provision for securing just and humane conditions of work and for
maternity relief.

5. Article 43 states that:

The state shall endeavour to secure, by suitablelegidation or economic organization or
inany other way, todl workers, agricultura, industria or otherwise, work, alivingwage,
conditionsof work ensuring adecent standard of lifeand full enjoyment of leisureand
socia and cultural opportunitiesand, in particular, the state shall endeavour to promote
cottageindustriesonanindividua or cooperativebasisinrural aress.

6. Article 43A statesthat:

The state shall take steps, by suitable legislation or in any other way, to secure the
participation of workersin the management of undertakings, establishments or other
organizationsengaged in any industry.

7. Article 44 statesthat:

The state shall endeavour to securefor the citizensauniform civil code throughout the
territory of India

8. Article 45 states that:

Thegate shall endeavour to provide, within aperiod of ten yearsfrom the commencement
of thisCongtitution, for freeand compul sory educationfor al childrenuntil they complete
the age of fourteen years.

Thisstand was substituted by the Constitution—Eighty-sixth Amendment Act,
2002, which stated that the state shall endeavour to provide early childhood care and
educationfor al children until they completethe age of six years.

9. Article 46 states that:

The state shall promotewith special care the educationa and economic interests of the
weaker sectionsof the people, and, in particular, of the scheduled castesand the scheduled
tribes, and shall protect them from social injusticeand al formsof exploitation.

(1) Gandhian Principles

Directive Principlesrelating Gandhian principlesinclude thefollowing:
1. Article 40 states that:

The state shall take steps to organize village panchayats and endow them with such
powers and authority as may be necessary to enablethem to function asunits of self-
government.
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2. Article 47 states that:

Thestate shall regard theraising of thelevel of nutrition and the standard of living of its
peopleand theimprovement of public hedthasamongitsprimary dutiesand, in particular,
thestate shall endeavour to bring about prohibition of the consumption except for medicina
purposes of intoxicating drinksand of drugswhich areinjuriousto health.

3. Article 48 states that:

The state shall endeavour to organize agriculture and animal husbandry on modern and
scientificlinesand shall, in particul ar, take stepsfor preserving and improving the breeds,
and prohibiting the daughter, of cowsand calvesand other milch and draught cattle.

4. Article 48A statesthat:

The state shall endeavour to protect and improve the environment and to safeguard the
forestsand wild life of the country.

(111) Cultural Principles

Directive Principlesrelating to the cultural sphereareasfollows:
Article 49 states that:

It shall bethe obligation of the stateto protect every monument or place or object of
artistic or historicinterest, declared by or under |aw made by the Parliament to be of
nationa importance, from spoliation, disfigurement, destruction, remova, disposal or export,
as the case may be.

(1V) Directive Principles Related to Foreign Affairs

Article 51 statesthat:
The state shall endeavour to:
(&) Promoteinternationa peaceand security
(b) Maintainjust and honourablerelationsamong nations

(c) Foster respect for international law and treaty obligations in the dealings of
organized peopleswith one another

(d) Encourage settlement of internationa disputesby arbitration

Defending theadoption of the Directive Principlesof State Policy inthelndian Congtitution,
Dr Ambedkar stated:

In the Draft Constitution the Fundamental Rightsarefollowed by what arecalled
‘Directive Principles'. Itisanovel featurein aCongtitution framed for Parliamentary
Democracy. The only other constitution framed for Parliamentary Democracy
which embodies such principlesis that of the Irish Free State. These Directive
Principles have also come up for criticism. It is said that they are only pious
declarations. They haveno binding force. Thiscriticismisof course superfluous.
The Constitution itself says so in so many words. If it is said that the Directive
Principle have no legal force behind them, | am prepared to admit it. But | am not
prepared to admit that they have no sort of binding forceat al. Nor am | prepared
to concede that they are useless because they have no binding force in law.

2.4.1 Reaffirmation of Ideology of Egalitarianism

Put together, the Preamble to the Constitution and the Directive Principles of State
Policy comprised theideology of egdlitarianism, that is, therulersof independent India
committed themsalvesto bring about political, economic and socia equality and bringto



an end the age-old sufferings of the people. The State (that isthe governments at the
Centreand in the states) wasrequired to follow these principlesin the determination of
its policies and executive actions. It was, however, worth noting that the Directive
Principles could not be enforced in theway the Fundamental Rights could be enforced
by the Supreme Court and the High Courts. The reason for thiswasthat even though
theframers of the Congtitution were sincere and enthusiastic about egditarianism they
werefully consciousof thelimitationsof thefuturerulersof the country, particularly the
limitationsof scant financid resources, widespreadilliteracy and fast-increasing popul ation.
Had they madethe Directive Principlesenforceabl e by the courts, the Statewould have
becomeinvolvedinendlesslitigation. Devotion to theegditarian credowas, nevertheless,
affirmed time and again in the successive Five Year Plans, that spelt out goals for
development, the egditarianideol ogy wasprominent. At its 1955 sesson at Avadi (January
21-23) the Congress Party adopted aresol ution on economic policy, and realised what
became known as ' socialist pattern of society.’ At the Government’sinitiativethe Lok
Sabhaadopted, in 1956, aresol ution recommending that * appropriate measuresbetaken
inorder to reducethedisparity inincomewithin society.” TheAvadi resolution oneconomic
policy wasreiterated at the Bhubaneshwar sessionin January 1964.

After the assumption of Prime Ministeria office by MrsIndira Gandhi on 24
January 1966, the concept of socio-economic justice and equality was stressed every
now and then. On the eve of the mid-term poll for the Lok Sabha, heldin March 1971,
Mrs Gandhi coined anew slogan garibi hatao, and on the occasion of fifth General
Election to state Assemblies, in March 1972, she came out with another, ‘annyaya
hatao’ (removeinjustice). All political partiesand their leadersreiterated timeand again
their commitment to the gospel of egditarianism, and theimplementation of theequalization
ideal became an instrument of both policy and faith for them.

Specific measures to implement directive principles aimost from the very
inauguration of the Indian Republic (on 26 January 1950), the Government authoritiesat
the Centreand in the states took steps to implement the Directive Principles. On 28
February, the then Union Finance Minister, Dr John Matthai, announced that the
Government had decided to set up a Planning Commission so that the devel opment of
the country could betaken up in aplanned manner. The central objective of planning
was declared to betheraising of the standard of living and opening to the people new
opportunitiesfor aricher and morevaried life. Theaim of thefirst-Five Year Planwas
to usemore effectively theavailable human and material, resources, so asto obtain from
them alarger output of goods and servicesand to reduceinequalities of wealth, income
and opportunity. The Plan envisaged asubstantia increasein the volume of employment
through the expansi on of irrigation, power, basicindustries, transport and other resources.
The objectivesof the successive Planswerelaid down amost onthe samelines, that is,
inthedirection of socio-economicjusticeand equdlity.

Inorder toimplement Article 39, aseriesof Actswerepassed fromtimetotime.
Some of thesewere: Employees State nsuranceAct, Minimum WagesAct, Workmen's
Compensation Act, Wealth Tax Act, Gift Tax Act, and Estate Duty Act. In order to
reduce disparitiesin incomethe Fundamental Right to property was amended severa
times. A number of industrial productsand specialized services, that were considered
vita to economic development, were brought under public sector. In 1969, fourteentop
commercia banksof the country were nationalized. In 1956, thelifeinsurance, andin
1971 the general insurance companieswere nationalized. The sameyear Privy Purses
and Special Privileges of the Princeswere abolished. Theseand afew other measures
weretaken sothat thefinancia resources could be utilized for promoting common good.
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The responsibility for land reforms and their implementation was, under the
Constitution, primarily the responsibility of the states, and in the discharge of this
responsibility thelegidaturesof amost all the statesand Union Territories passed Acts
for the abolition of intermediarieslike zamindars, jagirsand inams. Lawswere also
passed tofix ceiling onland holdings, and the surplusland acquired from land-owners
was distributed among the landless. More than three crores of farmers became the
ownersof land. Huge areas of cultivable wastelandswere distributed among landless
labourersand were brought under cultivation. In many states, tenantswere made secure
over the lands they cultivated and they could not be gjected before a fixed period.
Consolidation of land holdingswastaken up and completed in several statessuch as
Uttar Pradesh, Gujarat, Madhya Pradesh, Maharashtra, Rgjasthan, Delhi, Mysoreand
Himacha Pradesh. The Nationa Cooperative FarmingAdvisory Board prepared severd
plansand promoted the programme of cooperativefarming. In order to bring about the
integrated development of rural India, covering social, cultural and economic aspects,
Community Development Programmeswerelaunched on 2 October 1952 in 55 selected
projects each project covering an areaof about 1,300 sq kms, about 300 villagesand a
population of about 2 lakhs. By 1969, the entire country was covered by 5,265
Community Development blocks. A Consultative Council on Community Devel opment
was constituted under the chairmanship of the Union Minister of Food and Agriculture
to establish coordination between the Union Government and state Ministers, in charge
of Community Devel opment.

In January 1985, the National Development Council recommended that in order
to bring about the development of rural areas there should be devolution of power and
decentralization of machinery for the exercise of such power, and that such amachinery
should be controlled and directed by popular representatives of the local area. In
pursuance of this recommendation panchayat raj was established with a three-tier
structure of local self-governing bodies at the village, block and district, levels.
Specific powers and functions were assigned to these institutions in the field of
development and local administration. Almost the entire country was covered by the
panchayati raj.

In order to organize agriculture on modern and scientific lines, asenjoined in
Article 48 of the Constitution, anumber of projectswere launched with the purpose of
better utilization of river watersfor irrigation, for generating el ectricity and power and
for flood control. Some of these were Nagarjunasagar Project (Andhra Pradesh),
TungabhadraProject (AndhraPradesh and Mysore), Gandak Project (Bihar and Uttar
Pradesh), Kosi Project (Bihar), Chafnbal Project (MadhyaPradesh and Rajasthan),
Hirakud Dam Project (Orissa), BhakraNangal Project (Punjab, Haryanaand Rgjasthan),
Farakka Project (West Bengal) and Damodar Valley Corporation (West Bengal and
Bihar). Several factories were set up for the manufacture of chemical fertilisers. In
1969, the SeedsA ct was passed, and the National Seeds Corporation supplied seeds of
highyielding variety of different crops, including vegetabl es, to the farmersthroughout
thecountry. Plant protection and locust control programmeswere undertaken. Thelndian
Council of Agricultural Research and several agricultura universitieswereset upinthe
country for promoting research and training in new methods of farming and animal
husbandry. The Market Research and Survey Wing of the Directorate of Marketing and
Inspection carried out surveysfor important agricultural, horticultural and livestock
commodities. I ntensive cattle devel opment projectsand poultry farming were devel oped
onacommercia scae. Programmesof sheep and fisheriesdevel opment were undertaken.



Although hedlth programmeswere primarily theresponsibility of the states, the
Union Government, in order toimplement the principleslaid downinArticle47, sponsored
and supported major schemesfor improving the standard of health of the nation. During
theperiod of thefour FiveYear Plans, 1,050 croreswere spent, on promoting medical
education and research, establishing primary health centres, controlling communicable
diseases, promoting indigenous systems of medicine and on setting up hospitalsand
dispensaries. Specia programmes were launched for eradicating malaria, filaria,
tuberculosis, leprosy, venereal diseases, small pox and cancer.

In 1960, Parliament passed the Children’sAct, and juvenile courts, child welfare
boards, remand observation homes and special schoolswere set up to look after the
neglected and delinquent children.

Under the Child Marriage Restraint Act of 1929, no marriageto whichamale
under 18 yearsof ageor afemaeunder 12 yearsof agewasaparty could be solemnized.
The Specia MarriageAct of 1954 permitted marriage of peoplefrom different religious
faithswithout changing their religionsand laid down the minimum age of marriageas 18
yearsfor girlsand 21 yearsfor boys.

Inorder toimplement the Directive Principles, the Statestook stepsto protect the
Scheduled Castes and the Scheduled Tribes from social injustice and all forms of
exploitation Parliament passed, the Untouchability (Offences) ActinMay 1955. This
Act provided pendtiesfor preventing aperson, on groundsof untouchability, from entering
aplace of public worship or taking water from asacred tank, well or spring. Penalties
wereprovided for enforcing al kindsof socia disabilities, such asdenying accessto any
shop, restaurant, public hospital or educational institution, hotel, the use of any road,
river, water tap, bathing ghat, cremation ground or dharamshala or utensilskept in
suchingitutionsand hotel sand restaurants. TheAct a so prescribed pendtiesfor enforcing
occupational, professional or trade disabilities or disabilities in the construction or
occupation of any residential premisesinany locality or the observance of any socid or
religious usage or ceremony. TheAct laid down penaltiesfor refusing to sell goodsor
render servicesto aHarijan. In 1976, Parliament passed the Protection of Civil Right
Act, andit provided for more severe punishment.

Inorder to promoteinternationa peace, asenjoined inArticle 51 of the Congtitution,
the Union Government followed apolicy of non-alignment and Panchshed! .

2.4.2 Relationship between Fundamental Rights and Directive
Principles

In order to uphold the constitutional validity of legidations, Directive Principleshave
been added to the Indian Constitution to deal with circumstances of conflict with the
Fundamental Rights. The 25" Amendment added Article 31Cin 1971, which provided
that any law madeto giveeffect to the Directive PrinciplesinArticle 39 (B) and (C), will
not be deemed invalid on the basisthat they depreciate Fundamental Rights conferred
under Article 14, 19 and 31. In 1976, the 42 Amendment wasto extend all Directive
Principles, however the Supreme Court struck down theextensionto benull and void as
it violated the basi c sructure of theIndian Condtitution. Fundamental Rightsand Directive
Principles have been combined in forming the basis of legislation for social welfare.
After the Kesavananda Bharati vs. Sate of Kerala of 1973, the Supreme Court of
Indiaviewsthe Fundamental Rightsand Directive Principlesto complement each other
where one supplementstherole of other inthegoal of establishing awelfare state by the
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means of a socia revolution. In asimilar manner, the Supreme Court has used the
Fundamental Dutiesto uphold thecondtitutiond validity of statuteswhich seeksto promote
the objectiveslaid out in the Fundamental Duties. These duties are obligatory to al
citizens, subject to the state enforcing the same by meansof avalid law. Supreme Court
hasa soissued relevant directionsto thestatein thisregard, in order to makethe provisions
effective and enabling citizensto perform their dutiesappropriately.

Main features of the relationship between Fundamental Rights and
Directive Policy

e |nvarious casesthe Supreme Court has evolved the Doctrine of Harmonization
which aimsto make aconsistent whole of law.

¢ Fundamentd Rightsand Directive Principles supplement each other and together
form anintegrated scheme

e |f the Fundamental Rightsand Directive principles cannot work together than
Fundamental Rightswill prevail over the Directive Principles

e Currently, Article 39 (B) and 39 (C) can be given precedence over Article 14, 19
and 31.

2.4.3 Basic Structure Doctrine

TheBasic Structuredoctrineisajudicial principlewhereby certain features are beyond
thelimit of the powers of amendment of the Indian Parliament. Thisdoctrinewasfirst
recognized by the Indian Supreme Court in 1973 during the Kesavananda Bharati vs.
Sateof Kerala case. It reflected concern at the liberal constitutional order posed by the
Indian National Congress' magjority at the centreand state levelsunder Prime Minister
Indira Gandhi. Oneimportant point to remember isthat the Basic Structure doctrine
appliesonly to the condtitutionality of amendmentsand not to ordinary Actsof the Indian
Parliament, which completely adaptsto the Indian Constitution and not just itsbasic
structure. On 24 April 1973, the Supreme Court decision in the Kesavananda Bhar ati
vs. Sate of Kerala case suggested that though the Twenty-Fifth Amendment of 1971
wasvalid, thecourt still reserved for itself theright to rgject any constitutional amendment
passed by the Indian Parliament as the amendments cannot change the Indian
Constitution’sbasic structure.

Main featureswhich comprised the basic structure of the Indian Constitution are:
¢ The supremacy of the constitution.
e A republican and democratic form of government.
e Thesecular character of the Constitution.
¢ Maintenance of the separation of powers.
e Thefederal character of the Constitution.

During the Emergency situation in 1976, abench of thirteen judgeswas assembled to
hear the case of Indira Gandhi vs. Raj Narain. The hearing was presided by Justice
A. N. Ray and the court needed to decide the degree to which amendments were
restricted by the Basic Structure Doctrine. For two days, on November 10 and 11, a
team of barristers led by Palkhivala made continuous arguments against the Union
government’sapplication to recons der K esavanandadecision. Sowly thejudges accepted
hisargument and by the second day the Chief Justice was reduced to the minority of
one. On 12 November 1976, Chief Justice Ray dissolved the bench and thejudgesrose.



Therefore, the doctrine was applied in the Indira Gandhi vs. Raj Narain to the 39th
Amendment of 1975, which attempted to pass legidative judgment, besides other
provisions, over theeection of IndiraGandhi in 1971.

The Basic Structure doctrine was expanded in 1981, during the Minerva Mills
Ltd. vs. Union of India. Palkhivalawas successful ininitiating the Supreme Court of
Indiato declare Clauses (4) and (5) of Article 368 of the Indian Constitution asbeing
invalid asthese clauses had been inserted asaresponse by the I ndiraGandhi government
regarding the decision in the K esavananda case through the Forty-Second Amendment.
The Court held that since, as had been previously held in the K esavananda case, the
power of Parliament to amend the Constitution waslimited, it could not by amending the
Congtitution convert the power into an unlimited power by thisamendment. The court
went on to invalidate the amendment of Article 31-C by the Forty-second Amendment.
Thisview of Article 31-C, but not the basi ¢ structure doctrine, was questioned but not
overruled in Sanjeev Coke Mfg. Co vs. Bharat Cooking Coal Ltd.

2.5 FUNDAMENTAL DUTIES

The Constitution of Indialaid disproportionate emphasis on the rights of citizensas
against their duties. With the result, the Constitution of Indiadid not incorporate any
chapter of fundamental duties. It was during the ‘ Internal Emergency’, declared in
1975, that the need and necessity of fundamental duties was felt and accordingly a
Committee under the chairmanship of Sardar Swaran Singh was appointed to make
recommendations about fundamental duties. The Committee suggested for inclusion of
achapter of fundamental duties, provision for imposition of appropriate penalty or
punishment for non-compliance with or refusal to observe any of the dutiesand also
recommended that payment of taxes should be considered as one of the fundamental
duties. But these recommendations were not accepted by the Congress government.

However, under the Forty-second Amendment, carried out in 1976, a set of
Fundamental Duties of Indian citizens was incorporated in a separate part added to
Chapter IV under Article51(a). Under thisArticle, thisshall betheduty of every citizen
of India

¢ To abide by the Constitution and respect the national flag and national anthem.
¢ Tocherishandfollow thenobleideas, whichinspired our nationd freedom struggle.
¢ To protect the sovereignty, unity and integrity of India.

¢ Todefend the country.

¢ To promote the spirit of common brotherhood amongst the people of India
transcending religious, linguistic, regional or sectiona diversitiesand lawsto
renounce practices derogatory to women.

¢ To preservetherich heritage of our composite culture.

¢ To protect and improvethe natural environment.

¢ Todevelopthescientific temper and spirit of enquiry.

e Tosafeguard public policy.

o Todrivetowardsexcelenceindl spheresof individua and collective activity.

e Asaparent or guardian to provide opportunitiesfor educationto hischild or, as
the case may be, ward between the age of six and fourteen years (this clause
wasinserted through Eighty-sixth Amendment Act, 2002).
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Insertion of these fundamental dutiesalong with Directive Principlesof State
Policy suggeststhat these are not justifiable. In fact, Constitution does not define how
thesewill beimplemented. No punishment or compulsive provis onshave been mentioned
ontheir violation. According to constitutional expert D.D. Basu, thelegal utility of these
dutiesissimilar tothat of the Directivesasthey stood in 1949, whilethe Directiveswere
addressed to the state without any sanction, so are the duties addressed to the citizens
without any legal sanctionfor their violation.

Also the dutiesenumerated are quite vague and can beinterpreted in more than
oneways. Itis, therefore, very difficult to havetheir universally acceptable definitions.
One of the duties of thecitizensisto follow the nobleideal sthat inspired our freedom
struggle, while each section, which participated in freedom struggle, had itsown idedls.
Theterm ‘nobleideal’, therefore, becomesineffable and vague. Another duty expects
every citizen of Indiato value and preservetherich heritage of composite culture. A
question that can beasked astowhichisIndia’ scompositeculture. Smilarly, itisdifficult
to define scientific temper, humanism or spirit of enquiry.

Notwithstanding these criticisms, thefundamental duties have been the accepted
part of the Constitution. These dutiesmay act asasocia check onrecklessactivities
indulged in by irresponsiblecitizensand asareminder to citizensthat whileexercisng or
claiming theright they have al so to be conscious of these dutiesthey oweto the nation
and to their fellow citizens. In brief, the incorporation of fundamental dutiesin the
Congtitution was, no doubt, an attempt to balance theindividua’scivic ‘ freedoms with
hiscivic*‘obligations and, thus, tofill agap inthe Congtitution.

26 SUMMARY

Inthisunit, you havelearnt that:

¢ The philosophical and socio-economic dimensionsof thegovernanceof Indiaare
reflected inthe Preambleto the country’s Congtitution and the Directive Principles
of State Policy enshrinedinit.

¢ ThePreamble embodiesadistinct philosophy which regardsthe state asan organ
to secure good and welfare of the people. This concept of state is further
strengthened by the Directive Principlesof State Policy, which set out theeconomic,
socia and political goasof Indian congtitutional system.

e The Preamble to the Indian Constitution was formulated in the light of the
Objectives Resol ution, which was moved by Nehru on 13 December 1946 and
amost unanimoudy adopted on 22 January 1947.

¢ Thewordsof thePreamblemakeit clear that the basi c taskswhich the Congtitution
makersenvisaged for the Indian state wereto achieve the goa s of justice, liberty,
equality and fraternity.

¢ The Condtitution of Indiacontained seven Fundamental Rightsoriginally. But the
Right to Property was repealed in 1978 by the Forty-fourth Constitutional
Amendment bill during therule of the Janatagovernment.

e Article 14 declaresthat the state shall not deny any person theequality beforethe
law or the equal protection of lawswithin theterritory of India.

¢ Article 19 of the Congtitution guarantees seven civil freedomstothecitizensasa
matter of their right.



¢ Thesafeguarding of the freedom of speech and expressionisessential to allow The Indian Contitution
men to speak asthey think on mattersvital to them, and a so to exposefal sehood.

¢ Under Eighty-sixthAmendment Act 2002, right to education was provided.

¢ Theobject of Article29isgiven protection to therdigiousand linguistic minorities. NOTES
Clause 1 of Article 29 declaresthat any section of the Indian citizens, having a
distinct language, script or culture of itsown, shall havetheright to conservethe
same.

¢ A declaration of fundamental rightsis meaningless unless there are effective
judicia remediesfor their enforcement. The Constitution accords aconcurrent
jurisdiction for this purpose on the Supreme Court under Article 32, and onthe
state high courtsunder Article 226.

e The Directive Principles of State Policy, Part 1V of the Constitution of India,
constitute directions given to the central and state governments for the
establishment of ajust society.

¢ Inthe Draft Constitution the fundamental rightsarefollowed by what are called
‘Directive Principles’. It is a novel feature in a Constitution framed for
Parliamentary Democracy.

¢ TheCongtitution of Indialaid disproportionate emphasison therightsof citizens
asagaing their duties. With theresult, the Congtitution of Indiadid not incorporate
any chapter of fundamental duties.

e However, under the Forty-second Amendment, carried out in 1976, a set of
Fundamental Dutiesof Indian citizenswasincorporated in aseparate part added
to Chapter IV under Article 51(a).

27 KEY TERMS

e Preamble: It istheintroductory part of a statute or deed, stating its purpose,
amsandjudtification.

¢ Resolution: It refersto aformal expression of opinion or intention agreed on by
alegidative body or other formal meeting, typically after taking avote.

¢ Detention: Itistheaction of confining someoneor the state of being confined to
officia custody.

e Mandamus: Itisan order directing person, or body, to do hislegal duty.

e Quowarranto: Itisawrit issued to stop theirregular and unlawful assumption
of any public position by any person.

2.8 ANSWERSTO ‘CHECK YOUR PROGRESS

1. Thetwo significant amendments madeto the Preamble of the Indian Constitution
areasfollows:

¢ Ingtead of ‘ Sovereign Democratic Republic’, Indiawasdeclared * Sovereign
Sociaist Secular Democratic Republic’

e For thewords'Unity of the Nation’, the words‘ Unity and Integrity of the
Nation” wereinserted.
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. Theterm‘liberty’ used inthe Preamble of the Indian Constitution denotes both

positive and negative aspects. In the positive sense, it means the creation of
conditions that provide the essential ingredients necessary for the complete
devel opment of the persondity of theindividual by providing liberty of thought,
expression, belief, faith and worship. Inthe negative sense, it meansthe absence
of any arbitrary restraint on the freedom of theindividual action.

. The Preambl e states that the peopl e of Indiahave constituted the Constitution.

The people haveformulated their Congtitution through the Congtituent Assembly,
which represented them.

. Thesix fundamental rightsidentified by the Indian Congtitution areasfollows:

e RighttoEquality

¢ RighttoFreedom

¢ Right againgt Exploitation

¢ RighttoFreedomof Religion

e Cultural and Educationd Rights
¢ Rightto Congtitutional Remedies

. Habeas corpus isawrit or order to an executive authority to produce the body of

aperson, who has been detained in prison and to state thereasonsfor hisdetention.

. The Right to Education wasincluded under the Eighty-sixth Amendment Act,

2002. Thenewly inserted Article 21(a) declared that * The state shall providefree
compulsory education to al children of the age of 6-14 yearsin such manner as
the State may, by law, determine.’

. Directive Principlesrelated toforeign affairsaregiveninArticle51. Thisarticle

statesthat the state shall endeavour to:
¢ Promoteinternational peace and security
¢ Maintainjust and honourablerel ationsamong nations

o Foster respect for international law and treaty obligationsin the dealings of
organized peopleswith one another

¢ Encourage settlement of international disputesby arbitration

. The Directive Principles of State Policy, Part 1V of the Constitution of India,

constitute directions given to the central and state governments for the
establishment of ajust society. They commit the stateto promote the welfare of
the people by affirming social, economic and political justice, aswell astofight
economicinequdity.

. The fundamental duties of the citizens of India as added to Chapter 1V under

Article51(a) areasfollows:
¢ Toabideby the Constitution and respect the nationa flag and national anthem.

¢ To cherishand follow the nobleideas, which inspired our national freedom
struggle.

e Toprotect the sovereignty, unity and integrity of India.
e Topreservetherich heritage of our composite culture.



e Toprotect andimprovethenatural environment.
e Todevelopthescientific temper and spirit of enquiry.
e Tosafeguard publicpolicy.
10. Under the Forty-second Amendment, carried out in 1976, aset of fundamental

dutiesof Indian citizenswasincorporated in aseparate part added to Chapter 1V
under Article51(a).

29 QUESTIONSAND EXERCISES

Short-Answer Questions

1. Why isthe Preamble of the Indian Congtitution important?
2. Writeashort note on Right to Freedom given in the Indian Constitution.
3. Why were Fundamental Duties added to the Indian Constitution?

L ong-Answer Questions

1. *The philosophical and socio-economic dimensions of the governance of India
are reflected in the Preambl e to the country’s Constitution and the Directive
Principlesof State Policy enshrinedinit.’” Discuss.

2. What arethesix categoriesof fundamental rights? Givereasonsfor theirinclusion
inthelndian Congtitution.

3. ExplaintheDirective Principlesof State Policy relating to Gandhian principles.
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3.0 INTRODUCTION

TheUnion Executiveisheaded by the President, the Head of State of thelndian Republic,
who exerciseshispower directly or through hissubordinates. The President istheformal
head of thelegidature, executiveand judiciary branches of Indian democracy andisthe
commander-in-chief of the Indian Armed Forces. The Vice President of Indiaisthe
second-highest ranking government official inthe Government of India. He can act as
President in case of latter’s death, resignation or removal and in the absence of the
President.

The Prime Minister of Indiais the chief of government, chief advisor to the
President of India, head of the Council of Ministersand theleader of the mgjority party
in Parliament. The Prime Minister |eads the executive branch of the Government of
India. The PM selectsand can dismiss other members of the cabinet; allocate poststo
memberswithin the Government; isthe presiding member and chairman of the cabinet
andisresponsiblefor bringing proposd of legidation. Theresignation or the death of the
Prime Minister dissolvesthe cabinet.

State executive consists of aGovernor and Council of Ministers with a Chief
Minister asitshead. The Governor of astateis appointed by the President for aterm of
fiveyears. Only Indian citizensabovethirty-fiveyearsof age aredigiblefor appointment
tothisoffice. Executive power of the stateis vested in the Governor.
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Inthisunit, youwill study about thestructureand functionsof the Indian Parliament,
powersand functionsof the Indian President, powersand functionsof the Indian Prime
Minister, and powersand functions of aGovernor.

3.1 UNIT OBJECTIVES

After going through thisunit, you will beableto:
¢ Describethestructure and functionsof the Indian Parliament
¢ Explainthe powersand functionsof thelndian President
e Discussthe powersand functionsof the Indian Prime Minister
¢ Explainthe powersand functionsof aGovernor

3.2 STRUCTURE AND FUNCTIONS OF THE
PARLIAMENT

Our Parliament or the Union L egidlature, the supremelegidative body in the country,
comprisestwo Houses—L ok Sabha (House of the People) and Rajya Sabha (Council
of States). The President has the power to summon and prorogue either House of
Parliament or to dissolve Lok Sabha. This is why the President is also one of the
constituentsof our Parliament. Lok Sabhaisthebody of representatives of the people.
[tsmembersaredirectly eected, normally oncein every fiveyearsby the adult population
who aredligibleto vote. The present membership of Lok Sabhais545. RgjyaSabhais
the Upper House of Parliament. It has not more than 250 members. Membersof Rajya
Sabhaarenot €l ected by the peopledirectly but indirectly by the L egidativeAssemblies
of thevarious states. L ok Sabhaelectsone of itsown membersasits Presiding Officer
and heiscalled the Speaker. The Vice-President of Indiaisthe ex-officio Chairman of
Rajya Sabha.

Themain function of both the Housesisto passlaws. Every Bill hasto be passed
by both the Houses and assented to by the President beforeit becomeslaw. The subjects
over which Parliament can |egid ate are the subjects mentioned under the Union List of
the Contitution of India. Broadly speaking, Union subjectsarethoseimportant subjects
whichfor reasons of convenience, efficiency and security areadministered onal-India
basis. The principal Union subjectsare defence, foreign affairs, railways, transport and
communications, currency and coinage, banking, customsand exciseduties. Thereare
numerous other subjectson which both Parliament and State L egidatures can legidate.
Under thiscategory mention may be made of economic and socid planning, socid security
and insurance, labour welfare, price control and vital statistics. Besidespassing laws,
Parliament can by means of resolutions, motions for adjournment, discussions and
questionsaddressed by membersto ministersexercise control over the administration of
the country and safeguard peopl€’sliberties.

Rajya Sabha and Lok Sabha

TheIndian Parliament isthe supreme representative authority of the people. Itisthe
highest legid ative organ and therationa forum for thearticulation of public opinion. The
Parliament of Indiais the centre and focus of our political system. It is the federal
legidature of the Indian Union with limited and specified powers. The Parliament has



been entrusted with an exclusivejurisdiction in ninety-nine Union matters, aconcurrent, The Parliament and the
yet superior jurisdictionin fifty-two (earlier it wasforty-seven) mattersincludedin the Brecutive
Concurrent List, an occasional and excessively restricted jurisdiction in sixty-six (now

Sxty-one) Statematters, and afirst and fina say with respect to all mattersnot enumerated

inany of thelistsof the V1l Schedule. Thejurisdiction of the British Parliament, which NOTES

is known as the mother of Parliaments, is absolutely unrestricted. It can make and
unmakelaw on al matters, for all persons, and throughout theterritory of Britain. The
Power of our Parliament isnot unlimited and, hence, it cannot claim the sameattributes
of unlimited sovereignty, which the British Parliament hasclaimed and exercised inthe
last seven-and-a-half centuries.

TheIndian Parliament isabicameral legidatureinthe setting of aParliamentary
executive. Theformal executive head of the State, known asthe President, isanintegral
part of the Parliament. The Parliament consists of the President and the two Houses,
known respectively asthe Rajya Sabha and the Lok Sabha. The Rajya Sabhaisthe
federal upper chamber, whilethe Lok Sabhaisthe popularly elected lower chamber.
Not only isthe President anintegral part of the Parliament, the Vice-President, too, is
made the Ex-officio Chairman of the Rajya Sabhaand isits Chief Presiding Officer.
The Council of Ministersheaded by the PrimeMinister isto consist of the members of
Parliament, barring afew temporary exceptionsand ismade directly and collectively
accountable to the Lok Sabha. Making the formal and actual executive apart of the
Parliament, and al so accountableto it, hasimmensely added to the prestige and power
of the Parliament.

3.2.1 Composition of the Parliament

Under Article 79, the Union Parliament consists of the President, the Council of States
(RajyaSabha) and the House of the People (L ok Sabha).

The maximum strength of the Rajya Sabhahas been fixed at 250 members, of
which not more than twelve areto be nominated by the President on the ground of such
mattersasart, literature, scienceand socia service.

Not morethan 238 membersareto be elected by the State and Union Territories
in accordance with the allocation of seatsinthelV Schedule. This Schedule provides
and allocates 229 seatsto the states and four to the Union Territories. The remaining
fiveseatsare il unallocated. The Rgjya Sabhawasduly constituted for thefirst time
on 3April 1952 and it then consisted of 204 elected and twel ve nominated members.
Sincethen, the IV Schedul e has been amended a dozen times by variousActs of the
Parliament, and the all ocation of seatshasvaried from timeto timein accordancewith
thereorganization of Sates, formation of new Statesand the addition of Union Territories.

The representatives of each State and Union Territory in the Rajya Sabhaare
el ected by the el ected membersof the State L egid ative Assembliesand by members of
specialy congtituted Electoral Collegesfor Union Territories. Theelectionsareheldin
accordance with the system of proportional representation and the seatsare, therefore,
allocated to statesand Union Territoriesin termsof the proportion of their population, as
determined at the last census. The votes are cast on the basis of single transferable
vote. Thevotersindicatetheir preferencesin favour of three different persons(l, 11 and
[11') contesting the membership. The candidateswho receive the requisite majority of
votes are declared elected. VVoting at these electionsis secret, and the el ectorsare not
required to disclosetheir identity. The Rajya Sabhaisnot subject to dissol ution; one-third
of itsmembersretire every second year.
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The maximum sanctioned strength of the Lok Sabhais552, of which 530 areto
be e ected by the State, 20 by the Union Territoriesand theremaining two to be nominated
by the President from amongst the Anglo-Indian community. These 2 members are
nominated and appointed by the President only if heor sheissatisfied that thiscommunity
hasnot been adequately represented in the House through the normal channelsof election.
The appointment of these 2 memberswas originally sanctioned by Article 331 only for
10years. (Under 8th, 23rd, 45th, 62nd, 79th Amendment Acts, thisprovision hasbeen
extended until 2010). At present, the strength of L ok Sabhais545.

Theallocation of seatsto the Statesand Union Territoriesisin proportionto their
popul ation as ascertained in thelast census. In electionsto the Lok Sabha, seatsare
reserved in various statesand Union Territories for Scheduled Castes and Scheduled
Tribes. Electionsto the Lok Sabhaaredirect and are held on the basisof universal adult
franchise. All citizenswho have attained the age of 18 years on the date prescribed by
the Election Commission become eligible asvoters. On the basis of thisuniversally
recognized principle, fourteen Genera Electionshave sofar been held for the Lok Sabha

When a General Election is due, the President calls upon all parliamentary
constituenciesto elect membersto the L ok Sabhaon such dates as recommended by
the Election Commission. The el ectionsare held in accordance with the provisions of
the Representation of People’ sAct 1951, asamended up to date, and therulesor orders
made under it. As soon as the notification is issued by the President, the Election
Commission declaresthe datefor filing nominations, for scrutiny and withdrawal of
nominationsand the actual datesof polling. A candidatefor electionisrequired to deposit
asecurity of 10,000 to make hisnomination valid. In case of the candidatesbelonging
to scheduled castes and schedul ed tribes, the security deposit isonly ¥ 5,000. On the
expiry of thedate of withdrawals, the Returning Officer preparesand publishesalist of
validly nominated candidates. Sufficient number of polling stationsare set upin each
constituency, keeping in view that the voters do not haveto travel for more than two
milesto cast their votes. The voters haveto appear in person on the polling boothsto
cast their votesas no proxy isallowed. The candidate who receivesthe largest number
of votesisdeclared el ected by the Returning Officer, who issuesto him the certificate of
election. Itisonly when the newly elected member presentsthe certificate of electionto
the Secretary of Lok Sabhathat the Presiding Officer can administer to him or her the
oath of thisoffice.

3.2.2 Qualifications for the Membership of the Parliament
Articles84 and 102 providethefollowing qualifications which the personsdesiring to
become membersof either House of Parliament must fulfill:

(&) Hemust be acitizen of Indiaand must swear or affirm that he shall bear true
faith and dllegianceto the Condtitution of Indiathat heshdl uphold the sovereignty
andintegrity of Indig;

(b) Incaseof RajyaSabha, he must be at |east 30 years of age, and in case of Lok
Sabhahemust at |east be 25 years;

(c) Hemust not be holding any officeof profit under the Government India, excepting
the office of Ministers of the Union and the states, and the Speaker of Lok
Sabha;

(d) Must not have been declared by acompetent court asaperson of unsound mind;
(e) Must not be an undischarged bankrupt;



(f) Must not owe allegiance or adherenceto any foreign State;

(9) Incaseof RajyaSabha, he must be an elector inthe State or the Union Territory
from where heis seeking the election. This condition has, however, been waved
by the Union Government in March 2003.

3.2.3 Term of the Houses of the Parliament

Members of the Rajya Sabha are elected for a period of 6 years, one-third of them
retiring every second year. This makesthe Rajya Sabhaa continuous and permanent
chamber, never subject to dissolution. On the other hand, membersof the Lok Sabhaare
elected for aperiod of 5 years. Normally, theterm of each member’sofficeaswell as
thelifeof theLok Sabhais5years. If the Lok Sabhaisdissolved earlier, themembership
of itsmembersautomatically terminates. During the Proclamation of Emergency, under
Article 352, the Parliament may extend thelife of the Lok Sabhafor not morethan 1
year at atime, but not beyond aperiod of 6 monthsafter the Proclamation of Emergency
has ceased to operate. In case of extension of the Lok Sabha, theterm of itsmembers
stands automatically extended.

3.2.4 Presiding Officers of Two Houses

For the smooth, efficient and impartial conduct of its proceedings, each House of
Parliament has been empowered by the Constitution to have a Chief and a Deputy Chief
Presiding Officer. The Chief Presiding Officer of the Lok Sabhaisknown asthe Speaker
and that of the Rajya Sabhaisknown asthe Chairman. The Speaker isassisted by the
Deputy Speaker; whilethe Chairmanisassisted by the Deputy Chairman. Each House
also has a chairman to preside over the House in the absence of the Chief Presiding
Officers.

Speaker of the Lok Sabha

The Speaker isthemost important conventional and ceremonial head of the Lok Sabha.
Withinthewalls of the House, hisor her authority issupreme. Themost salient feature
of hisofficeishisor herimpartiaity. Heor sheisexpected towield hisauthority with the
‘cold neutrdity of theimpartia judge . Hisimpartidity isensured by theprovisionthat he
or shewould remain above party considerationsand that he would vote only in case of
atie.

InIndia, the Speaker doesnot sever hisor her party affiliation after being elected
to the office. The first Speaker G.V. Mavalankar, a Congressman, is credited for
establishing such tradition. Except for the two exceptions, Neelam SanjeevaReddy and
GS. Dhillonwho resigned from their partiesafter becoming the Speakers, therest of the
Speakers havefollowed thetradition set by Mavalankar. Further, in India (unlikethe
Speaker inthe British Parliament), the office of the Speaker isnot the end of political
career toitsincumbent. Speakershavebecomeminigters, Governors, High Commissioners
and even the Presidents of India. Consequently, the office of the Speaker has not been
untouched by controversiesinIndia.

Election of the Speaker

The Speaker isto be el ected by the members of Lok Sabhafrom amongst themselves.
Theelection of the Speaker isto take place after each genera e ection of the Lok Sabha
and as and when there is avacancy in his office. The Constitution provides for his
el ection by the members of the L ok Sabhawhiletherulesof the House providefor the
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procedure through which he or sheisto beeected. Now, thereisan established tradition
that the Speaker should be the unanimous choice of the House. The party-in-power
decides on the appointment of the Speaker after due consultation with the opposition.

Term of Office

Onceédected, the Speaker holds office from the date of hisor her election until thefirst
meeting of the Lok Sabha after the dissolution of the one to which he or she was
elected. The Speaker isdligiblefor re-election. Bal Ram Jakhar (1980-85 and 1985-89)
istheonly Speaker who has so far been re-elected.

The Speaker ceasesto hold officeif he or she ceasesto be amember of the Lok
Sabha. The person may resign from the office by addressing hisor her resignationto the
Deputy Speaker, who informs the House of the Speaker’s resignation, but whilein
office, he or she exercisesthe functions of the office throughout the term and cannot
delegatethem to any one el se.

Removal of the Speaker

The Speaker may be removed from his or her office by a resolution passed by the
majority of thetotal membership of the Lok Sabha. However, such aresolution can be
moved only if at least 14 days notice has been given by amember of hisintention to
move such aresolution. Thisresolution must clearly specify the charges against the
Speaker. When such aresolution isunder consideration of the House, then, the Speaker
isdebarred from presiding over the House. In that case, the Deputy Speaker, or if heor
she too is not available, then any member of the Panel of Chairman presides. The
Speaker, however, hastheright to be present during the course of debate on thisresolution
andto defend himself.

There have been resol utions of removal against the Speakersof Lok Sabhalike
Mavalankar, Sardar Hukum Singh, G.S. Dhillon and Balram Jakhar. However, hitherto
no Speaker has been removed by such resolution.

Power s and Functions of the Speaker

Asthe Chief Presiding Officer of the popularly elected Lok Sabha, the Speaker has
been entrusted with many powers by the Constitution and the Rules of the House. The
Spesker isthe spokesman of the House and the custodian of the privilegesand immunities
of the House and its members. He or she is the ex-officio President of the Indian
Parliamentary Group and the Head of the L ok Sabha Secretariat.

Thefollowing arethe powersand functions of the Speaker of Lok Sabha:

e Thebasicfunction of the Speaker isto preside over the sessions of theHouse
when heor sheispresent inthe House. Asthe Chief Presiding Officer of the
House, the Speaker fixesthe hour of the commencement or termination of a
sitting and determinesthe days on which the House will sit.

e TheSpeaker'sdecisioninadl parliamentary mattersisfinal. A request may be
made to the Speaker for reconsideration but his or her decision cannot be
challenged, criticized or questioned.

e Nomember can speak in the Lok Sabhawithout the Speaker’s permission.
He or she also decidesin what order members will speak and how long a
member should continueto speak. The Speaker may ask amember to finish



hisor her speech and in case the member does not listen, then the Speaker The Parliament and the
hasthe power to order the member’s speech not to go on record. The Speaker Executive
may also ask amember to withdraw unparliamentary language.

The Speaker permits amember to speak in hisor her mother tongueif the

member does not know English and Hindi. NOTES

The membersof the House can only addressto the Speaker while speaking.

All thebills, reports, motionsand resol utionsareintroduced with the Spesker’s
permission.

The Speaker putsthe motionto votein the Lok Sabha. In casethereisatie,
the Speaker isempowered with acasting vote. However, he or sheisexpected
to caste vote so asto retainimpartiaity and independence.

Except making formal statementswhile performing hisfunctions, the Speaker
doesnot, ordinarily, participatein thediscussion. Heor she seldom addresses
theHouse of hisor her own accord and unlessrequested by the members, the
Spesker refrainsfrom expressing or giving personal opinion.

The Speaker determinesabill to beamoney bill and hisor her decisionis
final. The Spesker also certifiesamoney bill.

The Speaker dso determineswhether amotion of no-confidencein the Council
of Minigtersisin order. He or sheisal so empowered to select amendment in
relation to billsand motions and can refuse to allow amember to move an
amendment, if heor shethinksitisunwarranted or unnecessary. Findly, the
Speaker’sopinion and consent isfinal in determining whether amotion to
adjourn the House or to postponeitsregular businessfor discussing amatter
of genera publicinterest or urgent publicimportance.

The Speaker hasto conduct the meetings of the Housein an orderly manner.
Whenever thereis conundrum or indisciplinein the House, the Speaker has
sufficient disciplinary powersto handle such asituation. The Speaker derives
hisor her disciplinary powersfrom the Rules of Procedure of the House and
hisor her decisionsinthematter of discipline cannot begenerally challenged.
In case of grave disorder, the Speaker may adjourn the House.

The Speaker isthe chief spokesman of the House. He or she representsits
collectivevoiceto the outsideworld. Inthefirst place, al communications of
the House to the President are made through the Speaker in the form of a
formal address. Ontheother hand, al the communi cationsfrom the President
to the House are made through the Speaker. Similarly, all communications
from the L ok Sabhaaddressed to the Rgjya Sabhaare sent through the Speaker.
Itisthe Speaker who recelvesal communications addressed to the Lok Sabha
by the Rgjya Sabha.

Intheevent of disagreement over ahill betweenthe Lok Sabhaandthe Rgjya
Sabha, the President callsajoint-sitting of both the Houses and the Speaker
presidesover thejoint-sitting. Inthiscase, hisor her decisions, rulingsand
interpretations on matters beforethe Joint Session arefinal.

The Speaker regulates the debates and proceedings of the House. Even at
the secret sittings, which are held at the request of the leader of the House,
the Speaker determines the manners of reporting, the proceedings and the
procedure to be adopted on such occasions.
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e Therulesréating to asking and answering of the questions depend upon the
interpretation of the Speaker. He or she has avery large discretion in this
matter. He or she may cut short or increase the ‘ question hour’. He or she
may ignorethe condition of the notice period for the question and may permit
aquestion to be asked at ashort notice.

o The Spesker isthesupremehead of al the Parliamentary Committeeswhether
nominated by him or her or chosen by the House. He or she appointstheir
chairman and issues such directionsto them as deemed necessary. The Speaker
holds consultations with them from time to time. The committee meetings
cannot be held outside the Parliament House without the prior permission of
the Speaker, nor can officials of state government be summoned by the
committeewithout hisor her consent. The Speaker can removeamember of
the committee on therecommendation of itschairman, if the member isabsent
from two or more consecutive sittings of the committee. Finally, the Speaker
isthe chairman of certain committees of the House, including the Business
Advisory Committee, the General Purposes Committee and the Rules
Committee.

¢ The Speaker gppointsacommittee cons sting of three personsfor investigating
the chargesfor theremoval of Chief Justice and other judges of the Supreme
Court and high courts.

e The Spesker hasthe power to disqualify amember if he or shedefectsunder
theAnti-defectionAct but thedecisionissubject tojudicial review.

e The Speaker isthe custodian of therightsand privileges of the members of
the Lok Sabha. Without hisor her permission, no member can bearrestedin
the Parliament. The Speaker al so acceptsthe resignation of the members of
Lok Sabha.

e The Speaker authenticatesall the bills passed by the L ok Sabhaand sends
them to the Rajya Sabha or the President, asthe case may be.

e The Speaker isalso the Head of the Lok Sabha Secretariat, which functions
under hisor her control and direction. The Secretary-General isappointed by
the Speaker from amongst those who have made their mark in the service of
Parliament in various capacities. The Secretary-Generd isalwayspresentin
the House during its sittings and advisesthe Speaker. But the Speaker isnot
bound by hisor her advice.

e The Speaker isthe ex-officio President of the Indian Parliamentary Group,
which is the Indian branch of the Inter-Parliamentary Union and the
Commonwedl th Parliamentary Association. Heor shenominatesthe personnel
for variousparliamentary del egationsto foreign countries.

e The Speaker isalso the Ex-officio Chairman of the conference of presiding
officersof legidativebodiesinIndia Thisbody cons stsof the Chairman and
Deputy Chairman of the upper chambers, and the Speakers and Deputy
Speaker of thelower chambers of Parliament and L egidatures of Statesand
Union Territories. This body evolves uniform rules for the conduct of
proceedingsin Indian Legidatures.

Thus, the Speaker enjoysavery formidable positionin the Lok Sabha. Not only
the framers of the Constitution, but also the leaders of the House, have from timeto
time, recogni zed that the Speaker should enjoy the same status and privileges, which the



Speaker of British House of Commons enjoys. AcharyaKriplani, aformer political The Parliament and the
leader and spiritual guru, rightly pointed out that the Speaker was not only to guide and Brecutive
regulate the proceedings of the House, hewas al so ‘ the guardian of theliberties of the

House and through the House, of thelibertiesof the people’.

NOTES
3.2.5 Functions of the Parliament

The primary function of the Parliament to makelaws. Thelaw proposd originatesin the
Parliament intheform of abill. Therearefour typesof bills, excluding budget, that come
up beforethe Parliament.

1. Ordinary or non-money bill
2. Money hill
3. Congtitution amendment bill
4. Budget
Thelegidative processof thesebillsisasfollows:

1. Ordinary bill: Every member of the Parliament hasaright tointroduce an ordinary
bill and fromthispoint of view, therearetwo kindsof ordinary hills: (i) Government
bill, and (ii) Private Member'shill.

A Government bill isabill moved by aminister and any bill not moved by a
minister isaPrivate Member’shill, which meansthat the bill has been moved by
a private member. A major part of the Parliament time is consumed by the
Government’shill, while Private Member’ shill haslittle possibility of being passed.
Only on Fridays, the Parliament devotestime on Private Member’shills. A bill
whichisagovernment’shill ispassed in thefollowing manner:

(@ Whenthe government decidesthat aparticular bill isto be brought before
the Parliament, itsinitiation takesplacein theministry dealing withitssubject-
matter. At thisstage, itisamere proposal for passing alaw to implement a
policy. The sponsoring ministry must, however, consult theMinistry of Law,
whose function is to give advice on the proposed legislation and its
congtitutiond implications, if any. Thefinal proposasarethen prepared and
asummary of the proposalsissubmitted to the Cabinet for approval.
When the Cabinet’sapproval has been obtained, the proposalsarereferred
to the Ministry of Law with astatement of the exact purpose and form of
thelegidation. TheMinistry of Law isrequested to draft abill. During the
processof drafting, thereareregular consultations between the Ministry of
Law and theministry initiating the proposal . Thefinal draft isthen printed.
It cannot, however, beintroduced in the Parliament unlessit isaccompanied
by a‘ Statement of Objectsand Reasons’ signed by the minister concerned
and accompani ed by the President’s sanction or recommendation in cases
wherethisisrequired by the Congtitution. A financial memorandumisaso
necessary where expenditureisinvolved. Findly, if thebill proposesthe
del egation of |egidative power, amemorandum explaining the scope of the
delegationisalso essential.

After al thisprocess, thebill isintroduced in one of thetwo Houses. With
theintroduction of thebill, thefirst reading of the bill starts.

(i) Firstreading: Inthefirst reading, the minister who movesthe bill
asksfor thepermissionto do so fromthe Speaker. After itsintroduction,
thebill ispublishedinthe Gazette of India. The Speaker may dlow the

Self-Instructional
Material 63



The Parliament and the
Executive

64

NOTES

Self-Instructional
Material

publication of thebill inthe Gazette without it being introduced in the
House.

(i) Second reading: Thesecond reading of thebill isthemost vital stage.
Inthisstage, thebill isdiscussed in detail. The second reading consists
of two stages. Inthefirst stage, thebill in general isdiscussed and not
thedetails. TheHouse may decideto (i) refer it to aSelect Committee
of the House or to the Joint Committee of both the Housesor (ii) to
circulateit todicit public opinion.

If thebill isreferred to a Select Committee of the House or the Joint
Committee of both the Houses, the concerned committee considers
the Bill clause by clause. Amendment can also be moved by the
members of the committee. The committee can also consult experts
and public bodieswho may beinterested in the measure. After due
cons deration, the committee submitsitsreport to the House. I thebill
has been circulated to dicit public opinion the sameisdonethrough
the agencies of the statesand Union Territories. After the opinions
areelicited, thebill isordinarily referred to a Select Committee or
Joint Select Committeefor considerations. The Committee considers
the Bill inthelight of opinion elicited and submitsitsreport to the
House.

The second stage of the second reading starts when the House
considersthereport of Select Committee or Joint Select Committee.
Inthisstage, adetailed discussion of theBill, clauseby clause, isdone
inthe House. Theamendmentsmay also bemoved. Thebill ispassed
if themagjority of the members present and voting favour its passage
inthe voting. Amendments, if accepted by the same majority, also
become part of thebill.

(iii) Third reading: After the completion of the second reading, the
minister may move the bill to be passed. At this stage, not much
discussion takes place. It is confined to arguments either in support
of the bill or for itsrgjection, without referring to the detailsthan is
absolutely necessary. Only verbal, formal and consequential
amendments are allowed to be moved at this stage. After the bill is
put to vote, it has to be passed by the simple majority of members,
present and voting.

(b) Bill in the other House: After the bill is passed by one of the two
Houses, it goesto the other House for consideration. Here again, it has
to undergo three readings. The other House may take either of the
following courses.

(i) ltmay passit. Inthat case, thebill issent for President’ s assent.
(i) 1tmay rgject it, leading to adeadl ock between the two Houses.

(i) 1t may passit with amendments. In such acase, the bill isreferred
back to thefirst House. Thefirst House may accept the amendments
and they are incorporated in the bill and the bill is referred to the
President for assent. The bill will not go back to the other House.
However, if thefirst Houserefusesto accept the amendments, the bill



issent back to the other House. If the other House still insistsoniits The Parliament and the
amendments, thismeansthereisadeadl ock. Brecutive
(iv) 1t may take no action on the bill and if more than 6 months have
elapsed and the House takes no action at all for its consideration,
again thismeansthereisadeadlock between the two Houses.
(c) Joint sitting of the Parliament: Asper Article 108, ajoint sitting can be
called by the President if:

(i) OneHouse passesabill but the other Houserejectsit or

NOTES

(i) Thetwo Housesdisagree on the amendment to be madeto abill or

(i) A Housedoesnot consider thebill even after 6 monthssinceitsrece pt
and

(iv) Theconcerned bill isnot amoney bill

In casethe President has called for the joint sitting of the Parliament
and in between, the Lok Sabhaisdissolved, thejoint sitting will till
take place, sincethe President notified hisor her intention to summon
the House to meet therein. The president of the joint sitting isthe
Speaker of the Lok Sabha. Insuch ajoint-gitting, thebill ispassed by
the majority of the total members of both the Houses present and
voting.
Such sessionsarerarein the history of the Parliament of India.
(d) President’s assent to the bill: After being passed by both the Houses,
separately, or inajoint sitting, the bill issent to the President for assent. The
President takes one of thefollowing coursesupon receiving thebill:

(i) Heor shemay givehisor her assent. In such acase, thebill becomes
thelaw.

(i) Heor shemay withhold assent and in such acasethe Parliament has
no power to overrule him. Thismeansthe death of thebill.

(i) Heor she may suggest recommendationsto thebill. In such acase,
thehill isreferred back to itsoriginating House. However, if both the
Houses passthe bill again, with or without the recommendations of
the President, the President will haveto give hisassent.

(iv) In1986, Presdent Giani Zail Singhtook anew coursewhen he, insteed
of giving or withholding assent or returning it to the Parliament for
reconsideration, did not take any action. Thebill wasthe Post Office
(Amendment Bill), 1986. His successorsa so did not take any action.

2. Money bill: Article 110 clearly defines what constitutes a“‘money bill’. The
Spesker of theLok Sabhacertifieswhether abill isa*money bill” or anon-money
bill.

Themoney bill isalso passed by the Parliament by the different phases of three
readings. However, thereare substantial differencesin thelegidative processin
relationtoan ordinary bill. They areasfollows:
(a8 Money hill can beintroduced, only along with the prior recommendation of
the President, in the Lok Sabhaand not in the Rajya Sabha.
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(b) After being passed by the Lok Sabha, thebill issent to the Rgjya Sabhafor
itsrecommendation. The Rajya Sabhahas 14 daysfrom thereceipt of the
money bill for itsconsideration.

(c) The Rajya Sabha cannot reject the money bill. It can only make
recommendations.

(d) In case the Rajya Sabha makes recommendations, the Lok Sabha may
accept or reject those recommendations. Thereafter, thebill will bedirectly
sent to the President for hisassent.

(e) If theRgyaSabhadoesnot returnthemoney bill within 14 days, the bill will
be deemed to have passed by both the Houses after the lapse of 14 days
and sent to the President for assent. There can be no joint sitting of both
Housesonamoney hill.

(f) ThePresident cannot withhold hisor her assent to amoney bill passed by
the Parliament.

3. Congtitutional amendments: With regard to the amendment of the Congtitution,

both the Rajya Sabha and the L ok Sabha have been placed at par. Thoughitis
truethat most of the billsto amend the Constitution had been introduced in the
Lok Sabha, both the Houses have got equal powerswith regard to theamending
process. In order to amend the constitution, abill must be passed by both the
Houses of the Parliament. It may be mentioned in this connection that the
Congtitution (Twenty-Fourth Amendment) Bill, 1970, which was passed by an
overwhelming majority in the Lok Sabha, was defeated in the Rajya Sabha by
only afraction of avote and consequently the measurefell through. On 13 October
1989, Rgjiv Gandhi’sgovernment suffered an unprecedented defeat inthe Rgjya
Sabha. The Rajya Sabharefused to passtwo major Constitutional amendment
bills. Thesebillswereintroduced for streamlining the Panchayeti Rgj and reorienting
themunicipalitiesand corporations.

. Budget in Parliament: Every year, thebudget is presented beforethe L ok Sabha.

The Finance Ministry preparesthe budget. The budget is presented intwo parts:
(a) Railway Budget and (b) General Budget. Railway budget ispresented by the
Railway Minister whilethe general budget i s presented by the Finance Minister.
The budget passesthrough various stages, which areasfollows:

(i) Presentation of thebudget: Therailway budget isgeneraly presentedin
thethird week of February whilethe general budget isnormally presented
onthelast working day of February. The genera budget ispresented along
with the budget speech of the Finance Minister, whichisdividedinto two
partsA and B. Part A contains‘ ageneral economic survey’ of the country
and part B dealswith ‘ thetaxation proposal’ for theensuing financial year.
The budget remainsaclosaly guarded secret until itspresentation. After the
budget speech, theFinanceMinigter introducesthefinancebill, which contains
the taxation proposal made by the government. Thereisno discussion by
the members of the House on the day of the presentation of the budget.

(i) Discussion on budget: The discussion on budget is done through two
stages: (a) General discussion and (b) demandsfor grantsfor each ministry.
Inthe*general discussion’, the general economic policy isdiscussed and
thereisno detailed discuss on on taxation and expendituresin both the Houses
of the Parliament. In these discussions, both Houses expresstheir opinion
regarding the economic policy of the government and ageneral appraisal of



the economic policy ismade. Here, it should be noted that the Rejya Sabha The Parliament and the
aso discussesthe budget; however, it cannot go beyond general discussion. Executive

The' genera discussion’ isfollowed by thediscussion and voting for demands
for grants. Demandsfor grants for each ministry are discussed in detail.
The demandsare expendituresto beincurred by the ministriesand they are NOTES
in the nature of request made by the Executive to the Lok Sabhafor the
grant of authority to spend the amount asked for.

At this stage, the various ministries come to aclose scrutiny by the Lok
Sabha. During this stage, cut motions can be proposed. A ‘ cut motion’ isa
devicewhich members can employ to draw attention to specific grievances
or criticize particular policiesof the government. Thecut motions, if passed,
may lead to the resignation of the government asit amountsto avote of
censure of the government. The discussion on demand for grantsisheld
along with the motion of Guillotine, which meansthat atimelimit isset for
variousdemandsand asthetimeisover, thedemandisput to voteirrespective
of whether enough and satisfactory discussion hastaken place or not. On
thelast day of thediscussiondlotted to demandsfor grants, al theremaining
demands, even on which no discussion has taken place, are put to vote.
With this, the discussion on demandsfor grantsis concluded.

(i) Appropriation bill: The next stage is the appropriation bill, which
incorporates all the demands for grants voted by the Lok Sabhaand the
expenditures charged on the Consolidated Fund of India. Thebill seeksthe
legal authority to be givento government to appropriate expenditure from
and out of the Consolidated Fund of India
The appropriation bill isintroduced, considered and passed in the same
manner as any other bill. However, the discussion is restricted to those
matters which were not covered in the debate on demands and no
amendmentsare allowed. After the appropriation bill ispassed by the Lok
Sabha, the Speaker certifiesit to beamoney bill and sendsit to the Rgjya
Sabha. After the Rajya Sabha s approval, as per the procedurelaid down
by the Constitution, thebill issent to the President for hisor her assent.

(iv) Financebill: It containsgovernment proposalsfor raising revenues. The
move for leave to introduce a finance bill cannot be opposed and it is
forthwith put to vote. This bill has to be considered and passed by the
Parliament and assented to by the President within 75 days after it is
introduced. Passing of thefinancehill isthefinal act of Parliament’sfinancial
procedure.

(v) Voteon account: Sometimes, the L ok Sabha passesthe Vote on Account.
Vote on Account is passed normally for 2 months, when the passage of
budget isdelayed for somereason. During an election year, it may be passed
for 3-4 months. As a convention, vote on account is treated asaformal
matter and passed by the Lok Sabhawithout discussion. Thus, theHouseis
ableto consider the Budget at aconvenient time.

3.2.6 Parliamentary Committees

Thediversenature of thevast functionsof the Parliament makeit impossibleto makean
exhaustiveexamination of al Legidative and other mattersthat comeup beforeit. Itis
for thisreason that a substantial amount of parliamentary businessisexecuted inthe
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committees. The committee structure of both the Houses of Parliament areaike barring
afew exceptions. Article 118(1) of the Constitution deal swith their appointment, terms
of office, functionsand procedure of conducting businesswhich are also moreor less
similar and are regulated as per rules made by thetwo Houses.

A significant amount of itsbusinessis, therefore, transacted by what are called
the Parliamentary Committees.

Parliamentary committeesare of two kinds:
¢ Adhoc committees
e Standing committees

Ad hoc committees are appointed for aspecific purpose and they ceaseto exist
when they finish the task assigned to them and submit areport. The principal ad hoc
committees are the Select and Joint Committees on Bills. Others like the Railway
Convention Committee, the Committeesonthe Five Year Plansand theHindi Equivaents
Committee were appointed for specific purposes. Apart from the ad hoc committees,
each House of Parliament hasstanding committeeslikethe BusinessAdvisory Commiittee,
the Committee on Petitions, the Committee of Privilegesand the Rules Committee.

1. Public Accounts Committee

Theparliamentary power by whichit can votefor transfer of money for specific purposes
ismeaninglessunlessit hasthe power tofind out that whether themoney hasbeen utilized
for the correct purposesor not? Thisis secured by subjecting the public accountsto an
audit by anindependent authority —the Comptroller and Auditor General —and, further, the
examination of hisreport by agpecid committee of Parliament, called the* Public Accounts
Committee’ . A committee of Parliament ispreferred because, first, that august body has
timeto undertake detail ed examination of thereport; secondly, thescrutiny being essentidly
technical, can best be done by a committee and lastly, the non-party character of the
examination can be possible only through acommitteeand not inthe House.

Functions

Thefunction of the Committeeisto satisfy itself about thefollowing:

e Themoney shown inthe accountsashaving been disbursed waslegally available
or applicableto the service or purposeto whichit hasbeen applied or charged.

¢ Theexpenditure conformsto the authority that governsit.

e Every re-appopriation hasbeen madein accordancewith the provisonsmadein
thisbehalf under rulesframed by the competent authority.

It shall aso betheduty of the PublicAccounts Committeeto do thefollowing:

e Toexamine, inthelight of thereport of the Comptroller and theAuditor General,
the staterment of accounts showing theincome and expenditure of state corporations,
trading and manufacturing schemes and proj ects, together with the bal ance sheets
and statementsof profit and lossaccounts, which the President may haverequired
tobeprepared, or are prepared under the provisionsof the statutory rulesregulating
thefinancing of aparticular corporation, trading concern or aproject.

¢ To examine the statement of accounts showing theincome and expenditure of
autonomousand semi-autonomousbodies, theaudit of which may be conducted by
the Comptroller and Auditor General of Indiaeither under the directions of the
President or by astatute of Parliament.



¢ To consider thereport of the Comptroller and Auditor General in caseswherethe
President may haverequired him/her to conduct an audit of any of thereceiptsor
to examinethe accounts of storesand stocks.

2. Estimates Committee

The congtitution of the Estimates Committeewas urged asearly as 1937, but the proposal
could not materialize. There had been, of course, the Standing Finance Committee, first
created in 1921, and attached to the Finance Department of the Government of India.
Thiscommittee, however, functioned under severelimitationsand therewasno justification
for not congtituting the Estimates Committee. The Estimates Committeewasfirst crested
inApril 1950, and itsfunctionswere enlarged in 1953.

The Estimates Committeeisastanding committee, and is set-up every year. Its
functions, method of appointmentsand other relevant mattersarelaid downinthe Rules
of Procedure and Conduct of Businessinthe Lok Sabha. It consists of thirty members,
all belonging to the Lok Sabha, elected according to the system of proportional
representation by single transferable vote. It does not contain any member from the
RajyaSabha. The Chairman of the Committeeisnominated by the Spesker. If, however,
the Deputy Speaker is a member of the Committee, he automatically becomes the
Chairman. The ministers cannot be appointed on the Estimates Committee.

Functions

The Estimates Committee has been entrusted with thefollowing functions:

e To report what economies, improvements in organization, efficiency and
administrativereforms, consistent with the policy underlying the estimates, may
be affected.

¢ Tosuggest alternative policiesin order to bring out the efficiency and economy in
theadminigtration.

¢ To examine whether the money iswell laid out within the limits of the policy
impliedinthe estimates.

¢ To suggest theform inwhich the estimates shall be presented to the Parliament.

3.3 POWERSAND FUNCTIONS OF THE
PRESIDENT

Under the Congtitution of India, the office of the President of Indiaisvirtually analogous
to that of the British monarchy in keeping with the spirit of the parliamentary executive.
Being the ceremonial head of state, the office of the President isan exalted one, with
enormous prestige, authority, grace, dignity, respect and adoration, but very lessactivism.
The executive power of the union isbased on the assumption of the President being a
rubber stamp of the government in order to authenticate the decisions made by the
Council of Ministers, barring afew cases ordained by circumstances. The President and
theVicePresident aretheformal executive headsof the Union, whiletheactua executive
isthe Union Council of Ministers, with PrimeMinister asits Chairman.

The Constitution of Indiaprovidesfor various conditionsof hisoffice. Though
any Indianwith thirty-fiveyearsof age, andiseligibleto beelected tothe Lok Sabha, is
entitled to contest for the office of the President; in reality, only personswith either
exceptiond qualitiesand stature or having the blessings of theleader of mgjority party in
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Parliament have been el ected to the President’ s office. The el ectionsto the office of the
President areindirectly held through an éectora college consisting of the e ected members
of both the Houses of Parliament and the elected members of the State L egislature
Assemblies. The President iselected for aterm of five yearswith an entitlement for
re-election. However, with the exception of Dr Rajendra Prasad, no President hasbeen
re-elected to office. The President may be removed from the office by the process of
impeachment, whichisacumbersomeone, onthe chargesof violation of the Congtitution.
Though thevariousaspectsof the office of the President have contributed to hisfigurehead
and ceremonial position, the Constitution hasal so ensured him astable tenure so that he
can function without fear or favour inthe exceptional caseswhen hemay berequiredto
takeapositionthat isunpleasant to the party in power.

3.3.1 Position and Role of the President
L et usstudy the position and role of President.
Constitutional Position

Broadly spesking, therehave beentwo viewsregarding theactua position of thePresident,
which areasfollows:

e Presidentisanominal head
e President isnot anominal head

President is a nominal head

We have a parliamentary system of government in which the President can only be
anomina head. The actual powers lie with the Prime Minister and his Council of
Ministers. Article 74 states that there shall be a Council of Minister with the Prime
Minister as the head to aid and advice the President who shall, in the exercise of his
functions, act in accordance with such advice. The President may ask the Council of
Ministersto reconsider itsaid and advice, but is bound to act according to the advice
tendered after such reconsideration. There is no provision in the Constitution which
says that the President shall be responsible to the Lok Sabha or the Parliament. The
fact that the Council of Ministers takes the decision is clear from Article 78, which
enumerates the duties of the Prime Minister in relation to President. The Indian
President has not been given any discretionary power and exercises all powers and
functions strictly according to the advice of the Council of Ministers. Last but not the
least, in the functioning of the Indian political system during the last sixty years, the
Presidents have acted as nominal head.

President is not a nominal head

Thishasbeen more or lessalegalist view, which was more relevant before the 42nd
Congtitutional Amendment Act. TheAmendment Act provided that the President would
act according to the advice tendered by the Council of Ministers. But still there are
certain argumentswhich believethat at |east the Congtitution did not providefor Nominal
Head. Before assuming hisoffice, the President takes an oath to faithfully executethe
office of the President of Indiaand to preserve, protect and defend the Constitution and
the Law and that hewill devote himself to the service and well-being of the peopl e of
India. For the purpose of following hisoath, he actsindependently if hefeelsthat the
Cabinet adviceiscontrary to the oath he has undertaken. Further as per theArticle 53,
he hasto exercisethe executive powersof the Union, either directly or through officers



subordinateto himin accordancewith the Constitution. Thisa soleavescertain undefined The Parliament and the
powerswith the President. Executive

2. Constitutional Role

The President of Indiais vested with therole ‘to advise, to encourage and to warn’, NOTES
which lendsthe office of the President much authority and influence. In spite of the
finality of the issue that he or she is merely a figurehead without any real powers,
circumstantial dynamicsmay probably afford him few, if not many occasionsto usehis
discretionin making decisions. Three such circumstancesareasfollows:

¢ Firgt, when after afresh general eections, no party isableto command amagjority
inthe Lok Sabha; the President isinadvertently put in asituation to apply his
wisdom, without any aid and advicefrom aCouncil of Ministers.

e Second, if anincumbent government losesits majority inthe Lok Sabhaand the
Council of Ministers recommends the dissol ution of the House, the President
might be in aposition to use hismind to find out whether areasonably stable
government can beformed and the country issaved from another genera election,
thereby acquiring adiscretionary power to accept or reject the recommendation
of the Council of Minigters.

e Ladt, duetothelack of timeframe, the President must assent to abill, hemay, in
hisdiscretion, usethe pocket vetotokill abill.

Article53(1) of the Constitution vestsin the President ‘ the executive power of
theUnion’ that isto be* exercised by him either directly or through officers subordinate
to him’ inaccordance with the provisionsof the Constitution. However, the Constitution
also statesthat the Council of Ministers, headed by the PrimeMinister, isto ‘aid and
advisethe President who shall, in the exercise of hisfunctions, act in accordance with
suchadvice' . However, Article 74(2) barsall courtscompletely from assuming evenan
existence of such an advice. Therefore, from the courts' point of view, thereal executive
power lieswith the President. Asfar as President’s decision and action are concerned
no one can challenge such decision or action on theground that it isnot in accordance
with the advice tendered by the ministersor that it isbased on no advice.

3.3.2 Powers of the President

Let usnow study in detail, the various powersof the President.
1. Executive Powers

Asyou studied, being the chief executive of the Indian Union, the executive powers of
the central government have been vested in the President, to be exercised by him either
directly or through officers subordinate to him, in accordance with Article 53 of the
Constitution. Hisposition issuch that every significant institution and functionary is
either directly or indirectly connected with him.

The executive powersof the President are asfollows:

e The President is invested with powers of making and unmaking executive
appointments. Inthefirst place, he appointsthe PrimeMinister and onthelatter’s
advice, the other members of the Union Council of Ministers, to aid and advise
himintheexercise of hisfunctions. The President isal so authorized to receive
and accept their resignationsand a so dismissthemindividually or collectively as
they al hold office during hispleasure.
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¢ ThePresident appointstheAttorney-General of India. He can appoint any person
as the Attorney-General who is qualified to be appointed as a judge of the
Supreme Court.

¢ Hehasthe authority to appoint the Comptroller and Auditor General of India,
provided the candidate to be appointed isqualified to be ajudge of the Supreme
Court.

¢ Heappointsthe Governorsof sates. These appointmentsare donein consultation
withthe Prime Minister.

¢ He alone can receive the Governor’sresignation or dismiss him, asthe latter
holds his office during the pleasure of the President.

¢ ThePresdent aso appointsthe administratorsof Union Territoriesand determines
thedesignationsto be held by them. They arevariously known asLt. Governors,
chief commissionersor administrators.

¢ Heiscompetent to gppoint aninter-state council to exercisethefollowing functions:
(a) Advising upon the disputes between the states (b) Investigate and discuss
matters of common interest between the Union and the state or amongst the
statesthemselves.

¢ The President appoints chairmen and members of the Union Public Service
Commission and the Joint Public Service Commissions.

¢ Henominatesthe Chief Election Commissioner and the Deputy Chief Election
Commissoners.

¢ Hechoosescommissioner to report to him on the administration of the‘ scheduled
areas andthewelfare of scheduled tribes. He a so appointsanother commissioner
toinvestigate the conditions of the backward classesin the states.

¢ Hedecideson an Officia Language Commissionto recommend to himtheways
through which Hindi can be progressively usedin place of Englishfor theofficia
purposes of the Union. He also appointsaspecia officer for all mattersrelating
to the safeguards provided for linguistic minoritiesunder the Constitution.

¢ ThePresident has al so been empowered to entrust to the states, or to itsofficer
with the exercise of executive power of the Union, provided that the state or the
officers concerned, consent to do so.

¢ Hehasthe power to administer Union Territorieseither directly or through officers
or adminigtratorsof hischoice. The executive power or the Union with respect to
the Union Territoriesextendsto all subjects.

¢ ThePresident hasthe power to receive reports of the Comptroller and Auditor
Generd of India, Union Public Service Commission, Election Commissioners, the
Officid Language Commission, commissionersfor scheduled areasand backward
classes, and the specia officers for scheduled castes and tribes, and for the
linguisticminorities.

2. Legidative Powers

Thelegidative powersof the President areasfollows:

e The President is an integral part of the Parliament in as much as the Union
Parliament, which consists of the President and two Houses known respectively
asthe Rgjya Sabhaand the Lok Sabha. So, ahill before becoming an Act must



not only be approved by thetwo Houses of Parliament but must al so be accepted The Parliament and the
by the President. Executive

¢ The President hasthe power to nominate amaximum of twelve membersto the
Rajya Sabha on the ground that they possess special knowledge or practical
experienceinthefieldsof art, science, literature and social service. Article 331
empowers him to nominate not more than two members belonging to the Anglo-
Indian community to Lok Sabha. The President appoints acting Speaker of the
Lok Sabhain case both, the Speaker and Deputy Speaker are not available.
Similarly, he appointsthe acting Chairman of the Rajya Sabhain case both the
Chairman and Deputy Chairman are not available.

e The President administersthe oath of officeto the membersof both the Houses
of Parliament.

¢ Hedecidesthefinal authority, after consultationswith the Election Commission,
asto whether any Member of Parliament (MP) has becomeineligibleto hold
officeasan MP.

¢ ThePresident hasthe power to specify the period within which apersonwho has
been el ected asamember both to the Parliament and to aState L egid ature must
resign from either of hisseats.

NOTES

¢ Hehasthe power to summon, fromtimeto time, each House of the Parliament in
such amanner that six months do not intervenein between the sessions. He has
the power to prorogueeither or both the Houses. Heisa so empowered to summon
thejoint sitting of the two Houses of Parliament in case of deadl ocks over non-
money billspassed by one House and either rejected or delayed for morethan six
monthsby the other House.

¢ ThePresdentinauguratesthefirst sesson of Parliament after each genera eection
to the Lok Sabha, and delivershisinaugural addressto the two Houses sitting
togetherinajoint session.

¢ Article 123 authorizesthe President to promul gate ordinances during the recess
of Parliament.

o All billspassed by the Parliament are sent to him for hisconsideration. Hemay or
may not give hisassent to the bill. And only upon hisassent, the bill becomesa
law. If, however, he wantsthe Parliament to modify or amend the bill, heisfree
toreturnit for their reconsideration, with or without hisrecommendations.

¢ Hea so hasthe power to recommend to the Parliament to formul atelawsto form
new statesor to ater areas, boundaries, or names of the existing states.

¢ The President hasbeen authorized by Article 370 to extend thevarious provisions
of the Congtitution to the states of Jammu and Kashmir, with the concurrence of
itsgovernment.

¢ Hehasalso been authorized to consider and approve statelaws and ordinances
whichunder variousprovisonsof thisCondtitution arereserved by state Governors
for hisassent. Findlly, he hasthe power to makeregulationsfor the peace, progress,
and good governanceof dl the Union Territories, excepting Chandigarh and Delhi.

3. Judicial Powers

¢ ThePresident appointsthe Chief Justice and other judges of the Supreme Court
of Indiain consultation with theformer. Hemay dismissthejudgesif and only if
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thetwo Houses of Parliament passresol utionsto that effect by two-thirdsmaj ority
of the members present.

¢ He appointsthe judges of the state high courts, in consultation with the Chief
Justice of Indiaand the Governor of the concerned state.

e ThePresident cantransfer judgesfrom one high court to another in consultation
with the Chief Justice of India.

e Article 143 empowersthe President to consult the Supreme Court.

¢ ThePresident a so exercisesthe power of pardon. Hemay grant pardon, suspend
or commute the sentence of any person.

¢ ThePresident hastheright to be represented and appear at the investigation of
chargesagaingt him by either House of Parliament on aresolution of impeachment.
The President is, however, not answerable to any court for the exercise or
performance of powers and duties of office or for any act done by himin the
exerciseof hisofficia duties. Neither any criminal proceedings can beinstituted
against him in any court, nor can any court order his arrest or imprisonment
during histerm of office. Civil suitscan beingtituted against him by givinghima
written notice of at least two months.

4. Financial Powers

Thefinancial powersexercised by the President of Indiaareasfollows:

e The President has control over the finance of the nation. It is President who
causesthe national budget to belaid before each House of Parliament.

¢ Hehasbeen authorized by Article 280 to appoint aFinance Commission consisting
of achairman and other membersevery fifth year, or earlier if necessary.

¢ The President hasa so been given control over the Contingency Fund of India.
He can advance money from thisfund to the Government of Indiafor meeting
unexpected expenditures.

e Certain Money Bills(Article 110) and bills affecting thetaxation in which states
are interested (Article 274) are to be reserved by the state Governors for the
approval by the President.

5. Military Powers

Themilitary powersof the President areasfollows:

e Article 53 makesthe President—the Supreme Commander of the defenceforces
of theUnion. The exercise of the military power by himisnot discretionary. Itis
regul ated according to the law passed by the Parliament. Inthe exercise of his
military powers, the President nominates and appointsthe Chiefs of the Staff of
Army, Navy and Air Force. Heisthe Chairman of the Defence Council which
consists, besides him, the Prime Minister, the Defence Minister, and the three
Chiefsof Staff.

¢ Withtheconcurrenceof the Parliament, the President can declarewar and conclude
treaties of peacewith foreign states.



6. Diplomatic Powers

The President isinvested with thefollowing diplomatic powers:

e ThePresident representsindiain international affairs. He appointsand recalls
India’ sAmbassadors, High Commissionersand other diplomatic envoystothe
foreign states, the United Nations and its specialist agencies. He receivesthe
credentia sof theAmbassadors, High Commissioners, and other diplomatic envoys
accredited to Indiaby the United Nationsand the foreign States.

o All international treatise and agreementsto which Indiaisaparty are concluded
on hisbehalf and arefinally signed by him.

7. Emergency Powers

Theemergency powersof the President areasfollows:

o Part XVI111 of the Congtitutionisentitled * Emergency Provisions'. It dealswith
the circumstances in which a state of emergency can be proclaimed by the
President and the steps he may taketo copewith it. The purposeisto restorethe
normal functions of the government at the earliest opportunity. The framers of
the Congtitution have provided for threetypesof emergencies, namely:

(8) Emergency caused by war, external aggression or internal revolt

(b) Emergency caused by the breakdown of the Constitutional machinery in
the states

(c) Emergency caused by thethreat to financia stability or credit of India, or of
any part of theterritory thereof

34 POWERSAND FUNCTIONS OF THE
PRIME MINISTER

Inthe parliamentary system of the Government in India, the Prime Minister (PM) isthe
real executivein contrast to the ceremonial position of the President of India. Theoffice
of the PM isaprominent one asit has attained immense power and authority in the
Indian political system. But the executive systemisnot aone-man show. Emphasizing
the collective nature of responsibility, trueto the essence of aparliamentary democracy,
the Constitution of Indiahasa so accorded aposition of primeimportanceto the Council
of Ministersunder theleadership of thePM. TheIndian systemissymbolicin ensuring
aleading position to the PM with the collective responsibility of thecabinet. ThePM is
the pivot, the guiding star that perceives and responds to the situation much ahead of
others. Under Article 75 of the Indian Congtitution, the gppointment of the PM isordained
by the President who conventionally invitestheleader of the majority party inthe Lok
Sabhato form the government. However, the President may afford hisdiscretion if the
multi party system failsto throw up an obviouschoice.

After assuming office at the prestigious South Block, the ministersare appointed
according to the choice of the Prime Minister. It must be noted here that the PM hasa
prerogative to be twisted at times to suit to the compulsions of running a coalition
government.

A convention hasalwaysbeen followed in Indiathat the PM needsto beamember
of the Lok Sabha. However, Dr Manmohan Singh remains an exception, when asa
member of the Rajya Sabha, he was elected as the Prime Minister in the United
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ProgressiveAlliance (UPA) government. Noteworthy isthe fact that the President is
freeto appoint any person as PM if heisof the opinion that the person to be appointed
islikely to enjoy the confidence of the Lok Sabha. Hemay appoint the PM from amongst
themembersof either House of the Parliament or even from amongst the outsiders. In
case, an outsider isappointed asthe PM or asaminister, he must become amember of
elther House of Parliament within six monthsof hisappointment. The continuation of the
PM in office depends upon hismgority support in the Lok Sabha, though the Congtitution
providesthat the ministers hold office during the pleasure of the President. However,
the pleasure of the President is, infact, the pleasure of the majority support of the Lok
Sabha, to whom the government is collectively responsible and whose vote of no-
confidence leads to the withdrawal of the pleasure of the President, resulting in the
ouster of the government.

3.4.1 Role, Power and Functions of the PM

The Constitution of Indiavests executive powersof the Unioninthe handsof the Prime
Minister and histeam. But the propensity of the post and theroleof thePM intheIndian
polity is much more widespread and demanding, than what has been defined in the
Constitution. Thegroupis, at least, dominant, if not absolute. Not only this, assertive
personalitiesat times have added more power to the position.

The PM’srole spansmany diverse areas. Theseare asfollows:

e The power to advisethe President about the appointment of other ministersto
constitute the Union Council of Ministers. He hasafree choicein selecting his
colleagues. Theonly thing which the Prime Minister hasto keepinmind, while
preparing thelist of ministers, isthat he has given representationto variousgroups
in hisparty and that ministersare drawn from different states.

e Thepolitica lifeand death of ministersal so dependsuponthe PM. He assignsto
them various ministriesand departments. He may changetheir portfoliosor may
even advisethe President to dismissthem.

e The PM influences to a great extent every other appointment made by the
President. The President appoints Chief Justices and Judges of the Supreme
Court and the high courts, Comptroller and Auditor General, Attorney General,
Election Commissioners, Chiefs of Staff of Army, Navy and Air Force, State
Governors, Ambassadors and High Commissionersand many other State officers.
All these appoi ntments are essentially the choice of the PM.

¢ TheParliament issummoned and prorogued by the President on the advice of the
PM. The PM al so advisesthe President about the dissolution of the Lok Sabha.

e ThePrimeMinister isthe channel of communication between the President and
the Council of Ministers.

e AsChairman of the Union Council of Ministers, the Prime Minister summons
meetings of the Council of Ministersand presidesover them.

e ThePrimeMinister, being the Chairman of the Council of Ministers, not only
supervisesthe departments under hispersonal charge but also coordinatesand
supervisesthework of al other departmentsand ministers.

e TheCouncil of Ministersiscollectively responsibleto the Lok Sabha. They can
dothisonly if their leader shieldsand defendsthem and their actionsbothinside
and outsidethe Parliament. They must speak with onevoice.



¢ Important policy mattersareinitiated by the PM in both the Houses of Parliament.
Itishewho giveshisopening speech onimportant policy mattersand informsthe
Houses of the purpose the government wantsto achieve.

¢ |t hasbeen the prerogative of the PM totakeadirect and keeninterestinIndia's
international relations.

e ThePM, being theleader of the majority party, hasto take thewhole party into
confidence, so that he continuesto command the confidence and support of his
party.

Theofficeof thePM inthelndian political system hasexhibited varied leadership
styles and performances due to various factors whether personal or circumstantial.
From Nehru to Manmohan Singh, there have been distinct modes of perceptionsand
achievement orientations. However, inthe eraof coalition governments, theroleand
outlook of the PM shave become more cautions, cooperative, controlled but constrained
in order to fix support of the participating parties of the government. The cabinet, at
times, may also become problematic that would compel the PM to take aback seat.
Thereby, the question of PM’sautonomy becomesreally crucia in such situations. For
PM itisnot just anissueof thesurvival of hisparty, but also of the people and the nation.

3.5 POWERSAND FUNCTIONS OF A GOVERNOR

In accordance with thefederal characteristics, the Constitution of Indiaenvisagestwo
tiersof government, oneat thelevel of the Union, and the other at thelevel of the states.
Part IV of the Constitution of Indialaysdown the structure of the state governments
and stipulatesaparliamentary form of government likethat for the Centre.

Inaccordancewith the parliamentary framework, likethe Union government, the
State governments al so have two forms of executive—the constitutional head and the
real executive. The Governor isthe constitutional head of the state and the Chief Minister
isthereal executive of the state.

Theambiguity about the dua role of the Governor, hispowersand functionshas
provoked sharp debates and controversiesboth in termsof nature of the federation and
Union-Staterelations.

3.5.1 Office of the Governor

Appointment: AccordingtoArticle 153 of the Constitution, each statein Indiahasa
Governor and the executive power of the stateisvested in him. Heisappointed by the
President of Indiafor aterm of five yearsand holds office during the pleasure of the
President (Article 156). Thismeansthat aGovernor can beremoved by the President at
any time even beforethe expiry of theterm.

Regarding the appointment of the Governor, there have been two conventionsin
India
e The Governor isappointed from outside the state concerned. Thisconventionis

thereto ensureimpartiality of the Governor in state politics. However, therehave
been instances when this convention was not followed.

¢ The states are consulted by the Centre in the appointment of the Governor.
However, thispracticeisalso not dwaysfollowed in every appointment.

The Parliament and the
Executive

NOTES

Check Your Progress

7. How isthe Prime
Minister (PM) of
India appointed?

8. State two functions
of the Prime
Minister.

Self-Instructional
Material 77



The Parliament and the
Executive

78

NOTES

Self-Instructional
Material

A study of the persons appointed as Governorsclearly reveal sthat aconsiderable
number of retired politicians have been appointed as Governors. Besides, retired
bureaucrats, judges and retired army officials have al so been made Governors. Thus,
frequently, the Governors have been accused of playing infavour of the party-in-power
at the Centre.

Qualification: The Congtitution prescribesthefollowing qualificationsfor apersonto
becomeaGovernor:

e Must beacitizen of India

e Must have completed thirty-five yearsof age

¢ Should not beaMember of Parliament or State Legidlature
¢ Should not hold any office of profit

3.5.2 Functions of a Governor

The powersand functions of the Governor can be categorized asfollows:

e Executive Powers. The Governor appointsthe Chief Minister and his Council
of Ministers. However, following the parliamentary form of government norms,
they areresponsibleto the State Assembly and remainin power till they enjoy the
confidence of the State Assembly. The Governor also appoints the Advocate
Generd, and the members of the State Police Service Commission.

All the executive actions of the state are executed in the name of the Governor.
Itistheduty of the Chief Minister to communicatethe Governor all thedecisions
of the Council of Minigtersrelating to theadministration of the state and proposa's
for legidation.

¢ L egidative Powers: The State Legislature consists of the Governor and the
State Legislative Assembly. Thus, heisanintegral part of the legislature and
enjoysavariety of powers. Governor may summon, address, prorogue and dissolve
thelegidature. When abill is passed by thelegidature, it hasto be presented to
the Governor and the Governor shall declare either that he assentsto the bill or
that hewithholds assent or that he reservesthebill for the consideration of the
President. Article 213 empowersthe Governor to promulgate ordinances during
therecess of thelegidature. He al so hasthe power of causing to belaid before
the State L egid aturethe annual financial statement and recommending Money
Bills.

¢ Judicial Powers. The Governor of astate hasthe power to grant pardon, reprieve,
respiteor remission of punishment or to suspend, remit or commutethe sentence
of any person convicted of any offence against any law relating to amatter to
which the executive power of the state extends.

¢ Discretionary Power s: Apart from the normal functionswhich the Governor
exercises as a congtitutional head, he exercises certain discretionary powers.

Some of them have been expressly conferred on him, some other flow by

necessary implication.

Article 163 (1) statesthat the Governor should act according to the advice of the
cabinet except when heisrequired by the Congtitution to act in hisdiscretion. Article
163 (2) confersthe Governorsthe blanket discretion to decide when they arerequired to
actintheir discretion. The Governor’s satisfaction, aswell ascertain responsibilities,
therefore, becomesvulnerableto the discretionary power.



With regard to the discretionary power by implication, they are significantintwo The Parliament and the
matters. Oneiswith regard to the appointment of Chief Minister when neither asingle Brecutive
party nor acombination of partiesemergesfrom thedectionwith aclear mgority. Related
tothisisasothequestion of dismissal onthelossof mgjority support. The second matter
iswith regard to making areport to President under Article 356 about his satisfaction that NOTES
adtuation hasariseninwhichthegovernment of state cannot be carried onin accordance
with the provisions of the Constitution, thereby recommending the imposition of the
President’srule.

The above mentioned powerswere meant by the Constitution makersto be used
for extraordinary and emergency situations. But in practice, not only these but also some
normal powers, likethat of reservation of billsfor the consideration of President, have
been used in quite controvers a mannerswhich suggests partisan motivesthereby creeting
tens onsbetween Union-Staterel ations.

3.5.3 Position and Role of a Governor

From the description about the powers and functions of the Governor, there emerge
somevery significant characteristics about the office of Governor which haveimportant
bearings on state palitics. To begin with, the Constitution intended that the Governor
should betheinstrument to maintain thefundamental equilibrium between thegovernment
and the people of the state and to ensure that the mandates of the Constitution are
respected in the State. That is, with regard to the office of the Governor, Article 159
saysthat the Governor shall, to the best of hisability ‘ preserve, protect and defend the
Congtitution and thelaw’ and will devote himself ‘to the service and well-being of the
people of the state.

Thus, the Congtitution of Indiaenvisagesadual rolefor the Governor of astateas
folows

e The Constitutiona head of the state
e Theagent of the Centre

Governor as the Head of the Sate

The Governor as the head of the state works under the parameters of parliamentary
democracy. Thus, heactsasanominal head and exerciseshisfunctionsstrictly according
tothe‘'aidand advise' of the Council of Ministers. Though theadministrationiscarried out
inthe nameof the Governor, thereal authority isexercised by the Chief Minister and his
Council of Minigters, who arecollectively responsibleto the LegidativeAssembly. After
thefourth General Electionsin 1967, themonopoly of political power by the Congress
party wasbroken and the non-Congressgovernmentswereformed in seven states. This
phenomenon continues even today where no one party iscapable of forming governments
inboth the Union andinmany of the States. Thischanged scenario redrafted and redefined
the position and role of the Governor in state politics. The Governors became actively
involved in gtate politicsand invariably acted intheinterests of the party-in-power at the
Centre. They also used their discretionary powersfor their party purposesand thusmade
the office of the Governor highly controversia, with theresult that therewasademand to
abolishtheoffice of the Governor.

Governor as an Agent of the Centre

According to writer and educationist K.M. Munshi, ‘ Governor is the watch-dog of
Congtitutional propriety and thelink which bindsthe State to the Centre, thus securing
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the Congtitutiona unity of India’” The Governor performsthefollowing functionsasthe
agent of the Centrein the states:

¢ TheUnion government isresponsiblefor good governancein all the states. In
case of the constitutional breakdown of state machinery, the Governor may
recommend President’srule or emergency inthe state under Article 356.

e The Governor sends hisreport regarding the affairs of the state to the President,
periodicaly.

¢ The Centre hasthe power toissuedirectivesto the statesand it isthe duty of the
Governor to seethat such directivesarefollowed by the state government.

e TheGovernor of astate can reserve ahill passed by the State L egidaturefor the
consideration of the President. Moreover, certain typesof billsmust bereserved
by the Governor for the President’sconsideration.

Controversy Regarding the Role of the Governor

Since 1967, the deterioration in political standardsand practicesin the wake of multi
party ministries, inter-party rivaries, political defections—all have madethe Governor
‘apolitical head' rather thana‘ Constitutional Guardian’.

One of the reasons for the attack or the criticism of Governor’srolein state
politicsisthe way the Governors have been appointed in the past. In January 1990,
eighteen Governorswere asked to resign by the President to facilitate areshuffle by the
Union government led by V.P. Singh, whichin turn, madethe office of the Governor a
puppet position. Asmentioned earlier, the Centre has generally followed the policy of
appointing people as Governorswho have either failed to win any seat inthe elections,
or they are ex-bureaucrats or ex-judges (as a reward to their loyalty). Thus, such
Governors owe their loyalty more towards the Centre and less towards the state.
Moreover, during their appointment, the Centre sometimes does not consult the Chi ef
Minister and his Council of Ministers. Thus, the state Chief Ministerscomplainthat the
sel ection of the Governorsisimposed onthem.

3.6 SUMMARY

Check Your Progress
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Governor of a State
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Inthisunit, you havelearnt that:

e The Union Executiveisheaded by the President, the Head of State of the Indian
Republic, who exercises his power directly or through hissubordinates.

¢ |ndiahasadopted aparliamentary form of government inwhich the Parliament
enjoysapivotd postion. However, unlike England, our Parliament isnot supreme.

e TheLok Sabhaisthe House of the Peopleasit isdirectly el ected by the people.
Itisalso known asthe Lower House. Until 1853, therewasno legidativebody in
India

e TheLok Sabhaispresided over how the Speaker whoiselectedinthevery first

meeting of the Lok Sabhaafter the general electionsfor aterm of fiveyearsfrom
amongst the members of the House.

¢ Theprincipa function of thelndian Legidatureisto makelaws. The Constitution
of Indiahasdivided the L egidative powers between the Centre and States.

¢ Along with the State legislature, the Indian Legislature can make laws on the
subjectsmentioned in the Concurrent List aswell.



¢ The Parliament isthe repository of the Union purse. It has the sole power not The Parliament and the
only to authorize expenditurefor the public servicesand to specify the purposeto Exeautive
which that money shall be appropriated but al so to providethewaysand meansto
raisetherevenuerequired.

o TheParliament participatesin theelection of the President and the Vice President NOTES
of India. Besides, both the Houses el ect their presiding officers—the Speaker
and Deputy Speaker of the Lok Sabha, Chairman and Deputy Chairman of the
Rajya Sabha.

¢ TheParliament can makelawsregulating the Congtitution, organi zation, jurisdiction
and powersof the courts.

e The Parliament can amend a major portion of the Constitution but it needs
ratification by at least half of the statesto amend the Constitution.

e A Money Bill can beintroduced only in Lok Sabha. After it is passed by that
Housg, it istransmitted to Rajya Sabhafor its concurrence or recommendation.

¢ TheCongtitution of Indiahasassigned auniqueroleto RgjyaSabhain theIndian
parliamentary and constitutional set-up.

¢ Theprincipa ad hoc committees arethe Select and Joint Committeeson Bills.
Otherslikethe Railway Convention Committee, the Committeesonthe Five Year
Plansand the Hindi Equiva ents Committeewere appointed for specific purposes.

¢ The Estimates Committeewasfirst created in April 1950, and itsfunctionswere
enlargedin 1953.

¢ Under the Constitution of India, the office of the President of Indiaisvirtually
analogous to that of the British monarchy in keeping with the spirit of the
parliamentary executive.

e The President of Indiais vested with therole ‘to advise, to encourage and to
warn’, which lendsthe office of the President much authority and influence.

e The President is an integral part of the Parliament in as much as the Union
Parliament, which consists of the President and two Houses known respectively
asthe Rajya Sabhaand the Lok Sabha.

¢ The President appointsthe Chief Justice and other judges of the Supreme Court
of Indiain consultation with theformer.

e Intheparliamentary system of the Government in India, the PrimeMinister (PM)
isthereal executivein contrast to the ceremonial position of the President of
India

o After assuming office at the prestigious South Block, theministersare appointed
on hischoice. It must be noted here that the PM has a prerogativeto be twisted
at timesto suit to the compulsions of running acoalition government.

e |n accordance with the parliamentary framework, like the Union Government,
the state governmentsalso havetwo forms of executive—the congtitutional head
and thereal executive. The Governor isthe congtitutional head of the state and
the Chief Minister isthereal executive of the state.

¢ The Governor appointsthe Chief Minister and hisCouncil of Ministers. The State
L egidature consists of the Governor and the State L egid ative Assembly.

¢ TheGovernor asthe head of the stateworksunder the parameters of parliamentary
democracy.

Self-Instructional
Material 81



The Parliament and the
Executive

82

NOTES

Self-Instructional
Material

3.7

KEY TERMS

e Probity: It refersto quality of having strong moral principles such ashonesty and

decency.

e Suffrage: Itistheright tovotein political elections.
e Amendment: It referstoachangeor additionto alegal or statutory document.

e Prorogue: Itimpliesthediscontinuation of asession of aLegidativeAssembly

without dissolvingit.

e Appropriation: Itistheaction of taking something for one’'sown use.

3.8

ANSWERS TO ‘CHECK YOUR PROGRESS

1

The members of the Lok Sabhaare elected on the basis of the universal adult
suffrage. Every citizen of Indiawho is not less than eighteen years of ageis
entitled to votein electionsto the Lok Sabhaunlesstheindividual isotherwise
disqualified under law (Article 326).

The Parliament can amend a major portion of the Constitution but it needs
ratification by at least half of the statesto amend the Constitution. However, the
Parliament cannot amend the basic features of the Constitution.

Thetwo kindsof parliamentary committeesareasfollows:
e Adhoccommittees
e Thestanding committees

The President of Indiaiselected for aterm of five yearswith an entitlement for
re-election.

The President of Indiais vested with the role ‘to advise, to encourage and to
warn’, whichlendsthe office of the President much authority and influence. In
spiteof thefinality of theissuethat he or sheismerely afigurehead without any
real powers, circumstantial dynamicsmay probably afford him few, if not many
occasionsto use hisdiscretionin making decisions.

The President isthe supreme commander of the defenceforces.

7. Under Article 75 of the Indian Congtitution, the gppointment of the PM isordained

by the President who conventiondly invitestheleader of the mgjority party inthe
Lok Sabhato form the government.

Two important functions of the Prime Minister areasfollows:

e TheParliament issummoned and prorogued by the President on the advice of
the PrimeMinister. The PM al so advisesthe President about the dissolution
of the Lok Sabha.

e ThePrimeMinister isthe channel of communication between the President
and the Council of Ministers.

The Governor of astateisappointed by the President of Indiafor aterm of five
yearsand holds office during the pleasure of the President (Article 156).



10. Thequdificationsrequired for aperson to become aGovernor are asfollows: The Parliamenéx andtthe
ecutive
e Mustbeacitizenof India
e Must have completed thirty-fiveyearsof age

¢ Should not hold any officeof profit NOTES

3.9 QUESTIONSAND EXERCISES

Short-Answer Questions

1. Writeashort noteon thejudicial functionsof the Indian Parliament.
2. What arethe emergency powers of the President of India?

3. Briefly discusstheroleof the Prime Minister.

4. What istherole of aGovernor?

5. Differentiate between Lok Sabhaand Rajya Sabha.

L ong-Answer Questions

1. Discussthe powersand functionsof the Indian Parliament.
2. Explainthecongtitutiona position of the President of India
3. Describethe powersand functionsof the Indian President.
4. What are emergency powers of the President?
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4.0 INTRODUCTION

InIndia, theworld'slargest democracy, thejudiciary playsavery significant role. Justice
isconducted by the Judiciary, according to law. The Judiciary administersjusticethrough
legal reasoning, review of evidence and argumentation. Thereliability of the processof
justice administered by the Judiciary dependsontheway inwhichit carriesout justice.
Thejudgmentsof the Judiciary can promote social justice, in the absence of which the
sufferings of the common man will be too many. The Supreme Court is the highest
judicial body in India. It isheaded by the Chief Justice of Indiaand comprisesthirty
other judges. There aretwenty-four high courtsin India. Each high court isacourt of
record exercising origina and appellatejurisdiction withinitsrespective state or territory.

Inthisunit, youwill study about the composition, jurisdiction and powersof the
Supreme Court and high courtsof India.

4.1 UNIT OBJECTIVES

After going through thisunit, you will beableto:
¢ Discussthejurisdiction and powersof the Supreme Court
e Statethe composition of ahigh court
¢ Discussthetenureand qualification of high court judges
¢ Explainthejurisdiction of the high courts
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4.2 SUPREME COURT

The members of the Constituent Assembly aspired to idealize the courtsfor two basic
reasons.

¢ Strengthening thefundamental rights
¢ Acting asguardiansof the Constitution

Thisvision guided theframersto design anindependent judiciary and vesting it
with powersto makethejudicial provision of the Constitution congruent with the broad
contours of the parliamentary democracy inthe country.

During the British rule, thecivil and criminal lawswere administered by judges-
cum-magistrates, with the Judicial Committee of the Privy Council (JCPC) in England
acting asthefina court of apped . The separation between the Executive and the Judiciary
was made gradually by the Government of IndiaAct of 1935. The highest courtinIndia
was established in theform of the Federal Court, which however was subordinate only
tothe JCPC. The British colonial period al so witnessed the emergence of acorporate
legal profession that provided pleadersand advocatesfor presenting the casesof clients
tojudgesor magistrates.

The Supreme Court of India, thefirst fully independent court for the country, was
first set up 28 January 1950. The Constitution al so set-up an integrated hierarchy of
courtsfor amore parliamentary federal system, compared to the Government of India
Act, 1935.

4.2.1 Composition

Article 124 of the Constitution establishesthe Supreme Court of Indiaasthe highest
court of the Indian Republic. It providesthat the Supreme Court shall consist of the
Chief Justice and thirty other judges. Each judgeis appointed by the President after
consultations with other judges of the Supreme Court and the State High Courts, as
deemed necessary. However, the President is bound to consult the Chief Justice of
India, before appointing an ordinary judge of the Supreme Court.

When the office of the Chief Justice of Indiaisvacant or when heisunableto
perform the duties of hisoffice, dueto absence or otherwise, thedutiesof hisofficeare
performed by the other judge of the Supreme Court, asthe President may appoint. The
acting Chief Justiceis entitled to the same rights, privileges, emoluments and other
facilities, which areavailableto the Chief Justice.

A personisqualified to be appointed the judge of the Supreme Court as per the
following requirements:

e Should beacitizen of India

e Must have been ahigh court judgefor at least fiveyears, or ahigh court advocate
for at least ten years

e Must beadistinguished jurist intheopinion of the President

Thejudgeshold officeuntil retirement at the age of sixty-fiveyears. Neverthel ess,
they may beremoved earlier only by aprocessof impeachment.



4.2.2 Independence of the Supreme Court Supreme Court and
High Courts

Theframersof the Indian Constitution were concerned with the independence of the
Judiciary dueto thefollowing reasons:

e Theappointing authority, the President, hasto consult themembersof the udiciary. NOTES

¢ The Congtitution providesafixed tenurefor thejudgesand they cannot beremoved
from the office, asand when the government feelslike.

¢ The Second Scheduleto the Constitution providesfor the salaries of thejudges,
whereasthetermsand conditions of their servicesare regul ated by theActs of
Parliament.

e The terms and conditions of services of a judge cannot be varied to his
disadvantage, after hisappointment (Article 125).

¢ Theadministrative expenses of the Supreme Court, the salariesand allowances
of thejudgesaswell asof the staff shall be charged on the Consolidated Fund of
India(CFI) and shall not bevoted in Parliament (Article 146 [3]).

¢ Nodiscussion should take placein Parliament regarding the conduct of any judge
inthedischarge of hisduties, except when animpeachment resolution isunder
consderation (Article121).

e A retired judge of the Supreme Court shall not plead or act in any court or before
any other authority withintheterritory of India.

4.2.3 Jurisdiction of the Supreme Court

The Supreme Court originaly holds appel late and advisory jurisdictions, besidesaright
togrant special leavefor appeal .

1. Original Jurisdiction

Theoriginal jurisdiction of the Supreme Court isof two types, namely exclusive and
concurrent. Article 131 ensuresitsexclusiveorigina jurisdictioninall disputes between
(1) The Government of Indiaand one or more states; or (ii) The Government of Indiaand
any state or states on one sideand one or more stateson the other, or (iii) Between two
or more states.

Secondly, under Articles 32 and 226, the Supreme Court hasaconcurrent, origina
aswell asappellatejurisdictionin all casesand disputesinvolving fundamental rights.
Any caseor disputeinvolving violation of fundamental rightsby the government, may be
brought before the Supreme Court as an appeal against the decision of ahigh court.

Furthermore, under Articles 13 and 32, the Supreme Court of Indiaisempowered
to exercisethe power of judicia review. It can consider any civil, criminal, or any other
casedirectly, if itinvolvestheinterpretation of the Constitution, or of any law.

Finaly, Article 71 of the Congtitution exclusively empowersthe Supreme Court to
decide, asthefind authority, all doubtsand disputesarising out of, or in connectionwith,
the election of the President or Vice President of India.

2. Appdllate Jurisdiction

The Supreme Court has appel latejurisdictionin congtitutiond, civil and criminal cases. It
hasappellatejurisdictioninal casesinvolving asubstantial question of law according to
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theinterpretation of the Congtitution. Such cases and disputesmay be brought beforeit
against the decision of ahigh court, if the high court gives such acertificate, or if the
Supreme Court itself grants‘ special leaveto appeal’. The Supreme Court isnot only
competent to interpret the Constitution of India, Article 147 but it al so empowersit to
decideany issueof law involving interpretation of the Government of IndiaAct of 1935
and the Indian IndependenceAct of 1947.

3. Advisory Jurisdiction

Under Article 143 of the Condtitution, the Supreme Court hasthe congtitutiona obligation
to advisethe President. The President isfreeto refer any question of law or fact tothe
Supreme Court for itsopinion, if heissatisfied that the question isof such anatureand
of publicimportancethat it iscritical to obtain the opinion of the Supreme Court.

4. Special Leave for Appeal

The Supreme Court is empowered by Article 136 to grant Special Leave to Appeal
against the judgment, decree, sentence or order in any case by any Tribunal in India,
except those of courtsor tribunalsthat are especially congtituted for the armed forces.
Thisextraordinary power has been given to the Supreme Court to ensure justice and
fairnesstodl partiesindl civil, crimina and constitutional cases.

5. Review Power

Article 137 empowers the Supreme Court to review any of its earlier judgments or
orders. The Supreme Court would ordinarily adheretoitspreviousjudgment. If, however,
an error isdetected in asubsequent case, the court should beabletorectify it rather than
adhereto an earlier decision, whichisfound inapplicableto changed conditionsand
circumstances, for example, in the Golak Nath case, the Supreme Court reviewed its
earlier judgment by declaring that it waswrong in allowing the Parliament to curtail
fundamental rightsand that, therefore the Parliament should have no suchright.

6. Miscellaneous Powers

Article 129 makesthe Supreme Court acourt of record. Similarly, Article 141 makesits
decisionshinding on all courts, withintheterritory of India. No court can giveaverdict
contrary to the one given by the Supreme Couirt.

The Supreme Court hasthe power to punish persons guilty of contempt of itself.
The Supreme Court isal so empowered to make rulesand regulationsfor regul ating the
practicesand procedures of the Court. The Supreme Court al so enjoys complete control
over itsown establishment. Under Article 146, the Chief Justice of Indiaisempowered
to appoint officers and servants of the Supreme Court, after consultations with the
UPSC (Union Public Service Commission). Therulerelated to the salaries, alowances,
leave or pensions payabl e to the officers and servants of the Court, are also charged
upon the Consolidated Fund of Indiaand, therefore, do not form avotableitem of the
Union Budget.

Under Articles 257 and 258, the Chief Justice of Indiahas been empowered to
appoint arbitrator to decide casesand disputesrel ating to extra-costsincurred by a State
government in carrying out the directions of the Union government in the following
matters: (i) Construction and maintenance of themeansof communications(ii) Protection
of railwayswithin states (iii) Powersand duties conferred upon a state government or
itsofficerswith their consent.
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43 H | GH COU RTS High Courts

According toArticle 125 of the Constitution, each state should haveahigh court. A high

court exercises powerswithin theterritorial jurisdiction of the state concerned. There NOTES
areintotal 24 high courtsinthe country (seeTable4.1).
Table 4.1 High Courtsin India
Court name | Established Act established Jurisdiction Seat

Allahabad High 1866 Indian High Courts Act, |Uttar Pradesh Allahabad
Court 1861
Bombay High 1862 Indian High Courts Act, |Maharashtra, Goa, | Mumbai
Court 1861 Dadra and Nagar

Haveli,

Daman and Diu
Calcutta High 1862 Indian High Courts Act, |West Bengal, Kolkata
Court 1861 Andaman

and Nicobar

Idlands
Chhattisgarh 2000 Madhya Pradesh Chhattisgarh Bilaspur
High Court Reorganisation Act, 2000
Delhi High 1966 Delhi High Court Act, National Capital |New Delhi
Court 1966 Territory of Delhi
Gauhati High 1948 Government of India Arunachal Guwahati
Court Act, 1935 Pradesh,

Assam, Nagaland,

Mizoram
Gujarat High 1960 Bombay Reorgansisation | Gujarat Ahmedabad
Court Act, 1960
High Court of 1954 Andhra State Act, 1953 | Andhra Pradesh, |Hyderabad
Judicature at Telangana
Hyderabad
Himachal 1971 State of Himachal Himachal Pradesh |Shimla
Pradesh High Pradesh Act, 1970
Court
Jammu and 1943 Letters Patent issued by | Jammu and Srinagar/
Kashmir High thenMahargja of Kashmir| Kashmir Jammu
Court
Jharkhand High 2000 Bihar Reorganisation Jharkhand Ranchi
Court Act, 2000
Karnataka High 1884 Mysore High Court Act, |Karnataka Bengaluru
Court 1884
KeraaHigh 1956 States Reorganisation Keraa, Kochi
Court Act, 1956 L akshadweep
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Madhya 1936 Government of India Madhya Pradesh | Jabal pur
Pradesh High Act, 1935
Court
Madras High 1862 Indian High Courts Act, |Tamil Nadu, Chennai
Court 1861 Puducherry
Manipur High 2013 North-Eastern Areas Manipur Imphal
Court (Reorgani sation) and

Other Related Laws

(Amendment) Act, 2012
Meghalaya 2013 North-Eastern Areas Meghalaya Shillong
High Court (Reorgani sation) and

Other Related Laws

(Amendment) Act, 2012
OrissaHigh 1948 Orissa High Court Order, | Odisha Cuttack
Court 1948
Patna High 1916 Government of India Bihar Patna
Court Act, 1915
Punjab and 1919 High Court (Punjab) Punjab, Haryana, |Chandigarh
Haryana High Order, 1947 Chandigarh
Court
Rajasthan High 1949 Rajasthan High Court Rajasthan Jodhpur
Court Ordinance, 1949
Sikkim High 1975 The 36th Amendment to | Sikkim Gangtok
Court the Indian Constitution
TripuraHigh 2013 North-Eastern Areas Tripura Agartala
Court (Reorgani sation) and

Other Related Laws

(Amendment) Act, 2012
Uttarakhand 2000 Uttar Pradesh Uttarakhand Nainital
High Court Reorganisation Act, 2000

The position of the high courtsunder afederal congtitution, likethat of Indiais
substantially different fromthat of USA (afederal country). Inthe USA, every statehas
itsown constitution and the high courtsin the congtituent states are constituted under the
state Constitution. The structural featuresof thejudicia courts (for example, method of
appointment of the judges, their salary structure, service conditions aswell astheir
jurisdiction, etc.) differ from stateto state. Onthe contrary, in India, al the high courts
are congtituted either under the authority of the Indian Constitution or by the Indian
Parliament, with the state governments having no substantive say in the creation of a
high court. Being part of anintegrated and unified judicia system, the high courts stand
inthehierarchica order bel ow the Supreme Court with an organic rel ationship between
thetwo of them. Following the principle of separation of powers, itisprovidedinthe
Condtitution that neither the state executive nor the State L egidature has any power to
control the high court or to alter the Constitution or organization of the high court.
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Three New High Courts for North East High Courts

In 2013, the Centre constituted three new High Courts in the northeast—Meghalaya,
Manipur and Tripura—taking the total number of High Courtsin the country from 21 to
24. 1t was announced that the strength of judges in each High Court will be as follows: NOTES
Tripura4 (including the Chief Justice), and Meghal ayaand Manipur: three each (including
the Chief Justice).

Now, only Nagaland, Mizoram and Arunachal Pradesh are left with outlying benches of
the Gauhati High Court, which has since its establishment in 1948 had jurisdiction over
the entire North East.

4.3.1 Composition of a High Court

A high court stands at the apex of judicial system of astate. A high court consistsof a
Chief Justice and such other judges asthe President may, fromtimeto time, determine.
Thenumber of judges of the state high courts has not been fixed by the Constitution.
Therefore, it variesfrom court to court.

The Chief Justice of ahigh court isappointed by the President by warrant under
hishand and seal, after due consultation with the Chief Justice of Indiaand the Governor
of the state. In case of appointing the other judges of the high court, the President is
required to consult, in addition to the Chief Justice of India, and the Governor of the
state, the Chief Justice of the high court where the appointment of thejudgesisto be
made. The practice has a so been evolved to appoint at |east one-third of thejudgesof a
high court from outsidethe statein order to maintainimpartiaity in thefunctioning of the
high court.

4.3.2 Qualification of High Court Judges

AnIndian citizen can be qualified asahigh court judge when hefulfillsthefollowing
conditions
e Hehaseither heldfor at least ten yearsajudicial officeintheterritory of India.
e Hasbeen, at least, ten years, an advocate of ahigh court in any state.

In computing theten-year period for the purpose of appointment, experienceas
an advocate can be combined with that of ajudicial officer.

4.3.3 Tenure of High Court Judges

A judge shall hold officetill he attains sixty-two years of age. Hemay resign from his
office by writing to the President. A judge can be removed by the President from his
office beforethe expiry of histerm on grounds of proven misbehaviour or incapacity.
However, such an action can be taken by the President only if both the Houses of
Parliament pass aresol ution by atwo-thirds majority of the members present in each
House, which should a so bethe mgjority of thetotal membership of theHouse, accusing
thejudge with proven misbehaviour or incapacity. After retirement, aperson who has
held office asapermanent judge of the high court shall not plead or act in any court or
before any authority in Indiaexcept the Supreme Court and other high courts (Article
220).

Self-Instructional
Material 91



Supreme Court and
High Courts

92

NOTES

Self-Instructional
Material

4.3.4 Jurisdiction of High Court

Sincethehigh courtshad been functioning inthe country with afairly satisfactory level
of independence and impartidity for many yearsby thetime Indiabecameindependent,
the Congtitution makersdid not think it fit to detail thejurisdiction of thehigh courts. On
the other hand, the Supreme Court of Indiawasanewly created ingtitution necessitating
aclear definition of its powersand functions. Thus, the Constitution of Indiahas not
made any special provisionrelating to the general jurisdiction of the high court.

Thecivil and criminal jurisdictions of the high courtsare primarily governed by
two codes of civil and criminal procedures. At present, the high court of astate enjoys
thefollowing powers:

Original: Theorigind crimind jurisdiction of the high court hasbeen completely
taken away by the Crimind Procedure Code, 1973. Theorigind civil jurisdiction
of the high courts has been confined in the matters of admiralty, probate,
matrimonials, contempt of court and enforcement of the fundamental rights.

Appdlate: Theappdlatejurisdiction of thehigh courtisboth civil and criminal.

Onthecivil side, an appeal tothehigh court iseither afirst appeal or asecond
appeal. Appealsfrom the decisions of the district judges and from those of
subordinate judges in case of a higher value are made directly to the high
court. Thecriminal appellatejurisdictionsof the high court extendsto appeal's
from the decisionsof aSessions Judgeor anAdditiona SessionsJudge, where
the sentence of imprisonment exceeds seven years and from the decisions of
an Assistant Sessions Judge, Metropolitan Magistrate or other Judicial
Magistratesin certain specified cases other than ‘ petty’ cases.

Power of superintendence: AccordingtoArticle277, every high court has
the power of superintendenceover dl courtsand tribunal s, except those dealing
with thearmed forcesfunctioning with itsterritorial jurisdiction. Interpreting
the scope of this power, the Supreme Court said that all types of tribunals
including the election tribunal s operating within a state are subject to the
superintendence of the high courtsand also that the * superintendenceisboth
judicia and adminigtrative' .

Control over subordinatecourts: Article 228 empowersthe high courtsto
transfer constitutional casesfrom lower courtsto high courts. Thus, if the
court issatisfied that acase pending in one of its subordinate courtsinvolves
asubstantial question of law asto theinterpretation of the Constitution, the
determination of whichisnecessary for the disposal of the case, it shall then
withdraw the case and may either dispose of the caseitself or determinethe
constitutional question and then send the case back to the court wherefrom it
waswithdrawn.

Thewrit jurisdiction of the high court: Every high court shall havethe
power toissueto any person or authority including thegovernment (within the
territoriesinwhichit exercisesjurisdiction) ordersor writsincluding writsin
thenature of habeas corpus, mandamus, prohibition, quowarranto and certiorari
or any of them for the enforcement of the fundamental rights guaranteed by
the Constitution, and for any other purposes (Article 226).

Power of appointment: According toArticle 229, the Chief Justice of the
high court isempowered to appoint officers and servants of the court. The



Governor may, inthisrespect, requirethe Court to consult the Public Service
Commissioninagppointing persontothejudicia serviceof thestate. The powers
of posting and promotions and grant of leave to persons belonging to the
judicial serviceisalso vested inthe high court.

4.3.5 Position of High Courts

High courtsin Indiahave been given full freedom and independenceinimparting justice
to the people and ensure that executive and legislature shall in no way interferein the
day-to-day life of the people. As a court of record, the high court has the power to
punish those who are adjudged as guilty of contempt of court. All its decisions are
binding and cannot be questioned in any lower court. Theindependence of thejudiciary
inIndiaisensured by permanence of tenure and the conditions of service of thejudges.

Observers have cited certain inherent defects in the working of the state high
courts:

e TheConstitution of Indiahasclearly stated that the appointment of thejudges
to the high court should be on merit basis. However in practice, the
appointmentsare not always made on merit. Thisisbecausethe state ministry
continuesto have apowerful voicein the matter, which has eroded thewhole
concept of independenceof judiciary.

¢ Also, the Congtitution prohibitsjudges of the high court to hold office under
the government after their retirement and there have been a number of
instances where the high court judges have been appointed as Governors,
ministers, anbassadorsand vice chancellors.

e Theideaof independenceof judiciary iseroded when the judges who stand
up against the executive are sought to be transferred to other stateswith the
ostensible purpose of furthering ‘ national integration’.

44 SUMMARY

e InIndia, theworld' slargest democracy, the Judiciary playsavery significant role.
Justiceisconducted by the Judiciary, according to law.

e TheSupreme Court isthehighestjudicia body inIndia. It isheaded by the Chief
Justice of Indiaand comprisesthirty other judges.

e Theorigina jurisdiction of the Supreme Court isof two types, namely exclusive
and concurrent.

¢ The Supreme Court has appellatejurisdiction in constitutional, civil and criminal
cases. It hasappellatejurisdictionin all casesinvolving asubstantial question of
law according to theinterpretation of the Constitution.

¢ Article 137 empowersthe Supreme Court to review any of itsearlier judgments
or orders. The Supreme Court would ordinarily adhereto its previousjudgment.

¢ Thelndian Congtitution providesfor anintegrated judicia system. At the apex of
thejudiciary isthe Supreme Court of Indiawhose decisions are applicableall
over thecountry.

¢ A high court standsat the apex of judicia system of astate. A high court consists
of aChief Justice and such other judges asthe President may, from timetotime,
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determine. The number of judges of the state high courts has not been fixed by
the Condtitution.

¢ TheCondtitution of Indiahasnot made any specid provisonreatingtothegenera
jurisdiction of the high court.

e Thecivil and crimina jurisdictionsof the high courtsare primarily governed by
two codesof civil and crimina procedures.

¢ HighcourtsinIndiahavebeen givenfull freedom and independenceinimparting
justiceto the people and ensure that executive and legislature shall in no way
interferein the day-to-day life of the people.

45 KEY TERMS

e Jurisdiction: It referstotheright, power, or authority to administer justice by
hearing and determining controversies.

e Appellatejurisdiction: It impliesthe power of the Supreme Court to review
decisions and change outcomes of the decisions of lower courts.

e Advisory jurisdiction: Itisthe power of acourt to give advisory opinion on
specificissuesof law.

e AmicusCuriae Itisaparty thatisnotinvolvedinaparticular litigationbut is
alowed by the court to adviseit on amatter of law directly affecting thelitigation.

46 ANSWERSTO ‘CHECK YOUR PROGRESS

1. The Supreme Court of Indiawas established on 28 January 1950.
2. Thequdificationsrequired for apersonto be gppointed asthejudge of the Supreme
Court areasfollows:
¢ Heisthecitizenof India.

e Hemust have been ahigh court judgefor at least fiveyears, or ahigh court
advocatefor at least ten years.

e Hemust beadistinguished jurist inthe opinion of the President.

3. TheSupreme Court of Indiaexercisesorigind jurisdictioninall disputes between
(1) TheGovernment of Indiaand one or more States(ii) The Government of India
and any State or States on one side and one or more States on the other, or (iii)
Between two or more States.

4. The Chief Justice of ahigh court isappointed by the President by warrant under
hishand and seal, after due consultation with the Chief Justice of Indiaand the
Governor of the state.

5. Thequalificationsrequired for a person to be appointed asthejudge of ahigh
court areasfollows:

e Hehaseither held for at least ten yearsajudicial officeintheterritory of
India

e Hasbeen, at least, ten years, an advocate of ahigh court in any state.
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4.7 QUESTIONSAND EXERCISES High Courts

Short-Answer Questions

) . NOTES
1. Writeashort note on the composition of the Supreme Court.

2. Why wastheindependence of the Judiciary considered important by theframers
of thelndian Congtitution?

3. Identify the shortcomingsin theworking of the state high courts.
L ong-Answer Questions
1. Discussthejurisdiction and the powers of the Supreme Court.

2. Discussin detail thejurisdiction of thehigh courtsof India.
3. ‘Thelndian Congtitution providesfor anintegrated judicia system.” Explain.
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5.0 INTRODUCTION

Unlikenational or central authorities, local authorities do not enjoy any power beyond
their defined territorial boundaries. One of the main distinctions between local self-
government and national government isthat local authoritiesdo not enjoy sovereignty.
Their powers are assigned by and del egated from the central authorities. In order to
appreciatethevalueof local self-government, first, itisessential toreview thoseforces
whichinthe course of the 19th century swept modern nationsfrom loose connections of
villagesto their highly integrated present condition. Most of the states at the advent of
modern agewere primarily agricultural. Throughout the 19th and 20th centuriesmost of
these statesfirst saw ahighleve of centralization. Duetothehighlevel sof centraization,
certain remoteareasand their various problemsremained unresol ved. Itisvery important
to know the natural factors and the values which ultimately gave birth to the idea of
decentralization of powers. When decentralization became popul ar asanecessary step
inthe devel opment of ademocracy and asaninstrument for the better functioning of the
administration, thelocal self-government washborn.

Inthisunit, you will study about theideasand principleswhich influenced the
formation of thelocal self-government, natureand scopeof local administrationin India,
thePanchayati Rgj System in India, and the changesintroduced with theimplementation

of the 73rd and 74th Constitutional Amendment isto the congtitution. 3@ f{l r_lstlructi onal o
aterial
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5.1 UNIT OBJECTIVES

After going through thisunit, you will beableto:
e Discusstheideasand principlesof local self-government
¢ Examinethe nature and scope of local administrationinIndia
¢ Explainthe Panchayati Ra Ingtitutionsin India

¢ State the changes introduced with the implementation of the 73rd and 74th
Condtitutiona Amendments

5.2 LOCAL SELF-GOVERNMENT: IDEASAND
PRINCIPLES

Therearethree main principlesto definetheideaof alocal self-government, namely
democracy, autonomy and decentralization. Let us study these principles and their
relationship with theideaof local self-government in detail.

5.2.1 The Relation between Local Self-government and Democracy

Local self-government cannot survivewithout democracy. Demaocracy broadly meansa
system of nationa political ingtitutionsand congtitutiona rulesthroughwhich citizensare
enabled to choose, influence and dismiss governments—a system in which the
requirementsof Lincoln’sclassic formulaarefulfilled, together with itsaccompanying
climate or atmosphere. A democratic society givesevery individual theright to bea
party of thegovernment and decideabout hisfate. Democracy cannot ignorethedemands
of peopleand their aspirations.

There are three different views regarding the relationship between local self-
government and democracy. Asper thefirst view, local self-government isdefined in
such amanner that democracy is shown to be incompatible with itstrue nature. The
second definesdemocracy inaway that locd self-government isproved to beincompatible
withitstrue nature. Thethird theory, much moreloosely articul ated than thefirst two,
stipul ates definitionsto permit the conclusion or assumption that local self-government
and democracy are organically related, mutually dependent and reciprocally self-
sustaining. After an analysis of these concepts, an alternative method of approaching
local government and democracy issuggested.

5.2.2 Evolution of the Local Self-government

Theprincipleof loca level autonomy in deciding their day-to-day affairswasaresult of
the political and economic developmentsin the 19th century. In other words, the belief
that an ultimate political value attachesto the practice of local self-government was
devel oped systematically, inthe 19th century. According toWhaen, thisideaisthebrain
child of the Prussianidedlist Rudolf von Gneist. Gneist did an extensive study of English
political ingtitutions. On the basis of his study, he concluded that the principle of self-
government was necessarily the primary value and the essential practical ingredient, in
any ideal commonwedlth. Inany polity whereinternal administrationiscarried out localy
under the general lawsintownsand districtsby local officerscan becalledlocal self-
government. Thefundsrequired for the expensesin executing the dutieslocally area so
mobilized at thelocal level.



Thewholeideaof local self-government was started as an attempt to create an
internally independent administration. These local bodies were considered to be
independent of the Centre or at that time national ministersand parties. According to
Gneigt, ‘ self-government is strictly classgovernment. It combinesthe personal duties
andfinancid burdensof ownersof property and givesthem paliticd rightsto correspond’.
Thewholeideaof giving morerightsto theupper classesin Gneist’sschemeof anided
local self-government wasto recogni ze therol e of these classesasthemost responsible
classes. Thisstarted apractice of making eligibility to the higher offices depend uponthe
possession of large landed estates.

Behind thedialectical effusionsof thisPrussian official lay arooted aversionto
the social and political consequences of the Industrial Revolution. Repeatedly, he
misjudged the political role of the emerging middle classesand idealized monarchical
and aristocratic normsof government. Herejected theideal of equality and the practice
of an extended franchise. Hissystem, inaword, was an el oquent refutation of theentire
rationale and the extended institutional paraphernaliaof democratic government. ‘No
vital philosophy of local government,” he says, ‘can come to mankind by way of
representativeingtitutions.” He considered the spread of el ectoral practicesparticularly
harmful with theintroduction of elected local authorities. Self-government thereupon
ceasesto bethe basisof classorganization; acommunal lifeinwhichthelocal elector
only takes part every threeyears by dropping avoting paper into abox—isnolonger a
link which holdstogether classeswith distinct interests by imposing adaily round of
dutiesfrom man to man, unites and reconcilesthe propertied to theworking classesand
accustomsthemto live peacefully together. Whilethe‘ parochia mind’ extinguishesthe
propertied classeswith their theories of voluntarism, drawing them further apart from
theworking classeswith their doctrines of communismand socialism.

Sincethe political practice of England moved steadily away from Gneist’sideal
commonweal th during the second half of the 19th century, he wasforced, like many
political writersafter him, tointerpret the growth of democracy asasteady decay of the
British Congtitution. A state, whose practice depended increasingly ontheideaof natural
politica equality, wasto Hegelian philosophers, meaningless, undefined and purposel ess.
‘The course of English constitutional development’, concluded Gneist, ‘ leavesusto
assume that the third generation will live in an era of radical action against the old
governing classesand of aviolent reaction in their favour and all appearances point to
theend of the nineteenth century England witnessing the same political stormssaved by
England asthose which after its beginning burst over the constitution of continental
countries'.

AccordingtoWhalen, ‘ Gneist’stheory of self-government tellsus nothing about
the status of local political processesin ademocratic state.” He further says, ‘in the
interestsof histheory, he[Gneist] misinterpreted the significance of every major reform
inlocal government’. In the later years, as the need of more and more powers at the
local levelswasfelt, central governmentsin different partsof Europetransferred first,
local administration from magistrates appointed by the central government to local
authorities, eected by local communities. Second, they created local ingtitutionsenabling
themiddleand later the working classesto participatein municipa government. Third,
they del egated whol esal e new functions associated with expanded public servicesto
locally elected officias. Lastly, they invented acommitteetechnique, which enabled a
large number of citizensto be brought into direct contact withloca politica problemsin
apractical way.
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A dominant feature of the unreformed system of local government in England
wasthewholesal e subordination of administrative efficiency to the maintenance of class
rule. Patronage appoi ntments, inthe gift of thelocal gentry, produced local officialswho
were everywhere regarded as ‘ poor dependents of the nearest squire.” The reform
measuresof 1834-35 werethe beginning of anecessary rationalization which culminated
inthewidespread employment of well-trained and paid technical saffsinloca government
service. This reform was needed, since it enabled the community to take effective
advantage of the fruits of scientific discovery with regard to the provision of an
increasingly diversified and more complex range of local works, amenitiesand services.

A changed image of the administrative competence of representative local
authorities, perhaps one of the greatest English contributionsto democratic practice
during thelast century, could never have materialized without the devel opment of local
administrative elite, nor without the enlightened leadership of officialslike Chadwick,
who sought to devel op viablelocal authoritiesthrough rigorous central direction and
control. Gneig, like Toulmin-Smith (aBritish palitical theorist, lawyer and local historian)
before him, condemned these necessary reforms as destructive of the true principle of
local salf-government. Hisfertileimagination produced an antithesi sbetween magisterial
(obrigkeitlich) and commercid (wirtschaftlich) salf-government, thelatter being elective,
dominated by ‘the particul arized interests of local combinations’ and destructive of the
essential objectsof magisterial, or moral government. Gneist thusprojected an alegedly
fatal central-local conflict long after it had been settled in practice and predicted that
Frenchideasand practices, equally misconstrued, would ultimately prevail in England.
Indeed, hetook painsto assert that anew centralized monarchy would emergeto save
the state from factions, organized commercial interests, partiesand society.

Thesecond theory under consideration purportsto provethat locd self-government,
asitiscurrently practiced in democratic states, isinimical to the true principle of
democracy. ‘Democracy,” writes George Langrod, Professor of Comparative
Administration inthe Brazilian School of Public Administration, ‘isby definition an
egalitarian, mgjority and unitarian system. It tendseverywhereand at all timesto create
asocia whole, acommunity whichisuniform, levelled and subject torules.” According
tothisview, democracy tendsto abhor atomization and the appearance of intermediaries
between thewholeand theindividud. It isthusafeature of democracy that theindividual
is brought face-to-face with the complete whole, directly and singly. Local self-
government, on the other hand, is defined as a phenomenon of differentiation, of
individualization, of separation. According to thisview of democracy and local self-
government, since democracy moves inevitably and by its very essence towards
centralization, local government by thedivision which it creates, constitutesall things
considered anegation of democracy.

5.2.3 Rousseau’s Doctrine of the General Will

Theseparticular conceptionsappear to giveexpression, iningditutiona terms, to Rousseau’'s
doctrine of the‘ general will’ and to atraditionin political thought which we style as
totalitarian democracy. Genera will, in political theory, meansacollectively held will that
aimsat the common good or common interest. The notion of the general will isfully
central to Rousseau’s theory of political legitimacy. Rousseau, at least in one of his
positions, was clearly opposed to the exercise of sovereignty by anybody other thanthe
entirecommunity, but hisideal community was, in practice, thesmall locality of the 18th
century. Thismonistic conception of liberty, what Sir I saiah Berlin, philosopher and
historian of ideas, has described astheyearning for positive freedom of collective self-



direction, tendsto assumethe absol ute priority of egalitarianism, over all competing Democratic
goals. Inthevast disciplined and authoritarian structureswith their attendant bureaucratic Decentralization
centralism, isseentheidealized self-mastery of classesof entirecommunitiesand of the

wholehumanrace. Whenit isthusdefined by Langrod, democracy embodiestheprinciple

of compulsory rational freedom, anideawhich conveniently repudiatesthe conventional NOTES
antithesis between freedom and compul sion and rests upon a stipul ated definition of
liberty. (To Bentham'’s question, ‘Is not liberty to do evil, liberty?, the totalitarian
democraticreply is. ‘Nomanisfreeindoing evil; to prevent him from so doing isto set
himfree.”) Given these assumptions, there can plainly be no rational basisfor local or
subordinate political institutions. Popular sovereignty, asembodiedin national or central
politica ingtitutions, isemascul ated through theworking of particular local group wills.

In spite of theemotional and rationa force of thetwo theoriesdiscussed above, a
third theory, first developed systematically by J. S. Mill On Liberty (1859) and
Considerations on Representative Gover nment (1861), hashad along and influential
career intheAnglo-American tradition of political thought. Mill’sliberalismrejectsthe
statism of Gneist and favours some measure of popular democracy, but asserts that
government by the peoplein Langrod’ s senseisthe negation of freedom. Thisvariety of
liberalism, along with that of Tocquevilleand Constant — two French political thinkers
and writershasitsethical bearingsin the principle of immordity of compulsion. Whenit
isgiveningtitutional expression, thistheory postulatesalarge measure of political and
socid plurdism. Theliberty of thecitizen, inthingswheretheindividua isa oneconcerned,
implies, according to Mill, in On Liberty and Other Essays, acorresponding liberty in
any number of people ‘to regulate, by mutual agreement, such things asregard them
jointly andto regard no personsbut themsdlves.” Thedefinitionsof loca sdf-government
and democracy stipulated inthisdoctrine, therefore, derivein thefirst instancefroman
assertion of the ultimate absol ute priority of liberty. Liberty understood as absence of
restraintin relation to those salf-regarding actionsof individuds, groupsandlocd political
authorities. Modern liberal theory pointsto thefatal flaw in Rousseau’s conception of
thegenera will: popular sovereignty can easly destroy individuds; thetyranny of prevailing
feeling and opinion constitutes the negation of freedom.

Inhisquest for a‘socia spirit’ to articulate political life, Rousseau wasforced to
recommend theincul cation of acivic religion and other totalitarian devices. However, in
creativeindividualism, liberalism seesthe natural generator of social and political spirit.
Theexercise of freedom, which Mill extendsto the management of purely local business
by localities, isrecommended on the ground of theindividuality of devel opment and
diversity of modesof action. Indeed, the practice of local independence on thisreading,
promotes a knowledge of public affairs, engenders sympathy and a willingness to
compromise, acts as a brake on the natural excesses of misguided enthusiasm and
inducesabeneficia senseof restraint in both political and administrative officials, who
are, itisassumed, in perpetua face-to-facere ation with apublic that both, comprehends
andtakesaninterestinlocal political issues.

5.2.4 Liberal Political 1deology

Theprincipd liberd fear, however, wasthat political power inthehandsof public officids
would in practice destroy the supremeworth of theindividual and thelocal community,
which their ethical and psychological theories purported to establish. The liberal
mechanism of control, including local self-government, defines an abuse of power as
any threat toliberal, socia ideals mounted either by the non-democratic few (Gnelst’s
idedl), or by thedemocratic mgjority (Langrod’'sideal). Inlibera theory, therefore, local
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sdf-government providesanimportant ingtitutional buffer against non-liberd andillibera
social tendencies. The suggestion that |ocal authoritieshelp to sustainaliberal way of
lifemeansthat they tend to be evaluated by liberal ideol ogists, not somuchinrelationto
agiven configuration of ideal democratic political institutions, considered apart fromits
social context, but rather inrelationto aliberal socia theory andto aliberal programme
or policy. Thetension which existsamong thethreetheories, isthusonly superficialy a
conflict over the congtitutional statusand powersof local government in ademocratic
state; the real conflict of these theories arises out of three mutually exclusive social
ideal swith different political strategies, programmesor policies.

Liberd ideology usualy contrivesskillfully to concedl itstruesocia bearing. Loca
sdf-government isall eged to possessauniquely democratic palitica qudity andisnormally
endowed with an absolute political value in extravagantly emotive language. In
Tocqueville swords, for instance, local government isseen to be* so perfectly natura
that wherever anumber of men are collected together it seems to constitute itself.’
Historically, local institutions are assumed to be coeval with man. Next, by some
mysteriousa chemy, intuition suppliesacausa sequencewhich miraculoudy synthesizes
the historic observation of local government and liberal democracy. From the roots of
ancient Aryan tribes, through Anglo-Saxon tithing and shires and through Frankish
communes, Swedish ki pingarna and Indian panchayats are thought to have evolved all
thefamouslegidaturesintheworld. Onewriter observesthat ‘ organi zed townscameto
M assachusetts from England and thence to Connecticut and became political cellsfrom
whose unity devel oped thefedera state’ . Another writer mentions about the‘ primordial
cells of democracy; while JamesBryce, British academic, jurist and historian writes of
‘tiny fountain-heads of democracy, rising among therocks, sometimeslost altogether in
their course, sometimes running underground to appear at last infuller volume.” One
cannot escape the use of poeticimages, metaphorsand other literary devicesto describe
themorphology of palitical ingtitutions; but it isashort distancefrominspired figurative
description to empty assertions of the undoubted immemorial rights, privileges and
prerogativesof local ingtitutions.

Other writershave empl oyed more prosai c methods. Professor of Political Science
at the University of Chicago, Herman Finer, for example, has put forward a pseudo-
empirical hypothesiswhich purportsto show that in practice, local political processes
areaninevitable concomitant of political democracy. Hewritesthat, the government by
itsvery nature hasatendency towards centraization and imposition of uniform standards
over the largest possible area. When faced with commands, based upon average or
general considerations, the productsof bureaucratic reporting and statistical analysis—
theindividud, thesmall group and thelocal community respond naturally and necessarily
wearetold, by demanding and exercising local freedom. Thus, asagainst the abstract
view of peopleand communities, characteristic of central public administration, thereis
acontinuing reactionwhich manifessitsdlf practicaly inloca self-government. According
tothisview, theremust be, inany democratic state, alocal authority making government
pliableto theidiosyncrasiesand angul arities and plastic by referenceto peculiar and
individual circumstances. Whether such apolitical tendency does or does not exist,
Professor Finer clearly impliesthat the reaction described aboveis caused solely by the
exercise of central political power and that it occursirrespective of the content of the
power, So exercised. By failing to distinguish political power of different kinds, thatisto
say, to distinguish the nature of different central political strategiesand programmes,
Professor Finer isreally saying, perhaps unconsciously, that asignificant elementin
current central government operationsisinimical to theliberal way of life.



Theliberalism of Tocqueville and Mill tendsto consistently stipulate the same
general beliefsabout local self-government and democracy. First, itisdemonstrated that
political and socid conditionsinthesmall community foster rationa democratic behaviour,
towhichisadded the ethical injunction that man should so behave (and in somerecent
formulationsit issuggested that men do so behave). If freedom exercised locally tends
automatically to strengthen the aptitude for freedom in thelarger community, local self-
government then promotes the democratic climate of opinion. Notwithstanding the
individualistic assumptionsof libera doctrine, an additiona and no lessimportant aspect
of itisthe notion of toleration and compromise, of give and take, of appreciation and
sympathy for theother fellow’sinterests. Inthisrespect, local self-government assumes
aspecia value becauseif appreciation of oneanother’sstandpointisnot learnt inlocal
communities, thereisarisk of it not being learnt at all. So far from beingincompatible
with democracy, asLangrod suggests, local self-government isitsactive and necessary
partner and the pursuit of local interestsin subordinate representativeingtitutions cannot
conflict with the supremacy of thegeneral interest of the state. Asstrong and independent
municipal authoritiesare thought to promoteliberal social ideals, the practice of local
self-government becomes a bastion of democracy or the strength of free nations. As
Tocquevilleremarked, * A nation may establish asystem of free government, but without
thespirit of municipa indtitutions, it cannot havethespirit of liberty. Thetransient passions
and interests of the hour, or the chance of circumstances, may have created the external
formsof independence; but the despotic tendency which has been repelled will, sooner
or later, inevitably reappear onthe surface.’

Theliberal concept of democracy requires, therefore, that local self-government
be accorded not merdly ahigh but anindispensableand absol utevauein the condtitutional
scheme. Local independence, onthisview, isamatter of political principle, not amatter
of administrative expediency. Loca authoritiesexercising appropriatefunctionsmust be
truly self-governing and viable; they must not be merely decentrdized subsidiary elements
of the central state machinery. Theforegoing analysissuggeststhat apurely ideological
approach to the assessment of thetrue status of local self-government, inthe conditions
of ademocratic welfare state, will producelittle enlightenment. Thereason, inAristotl€'s
terminol ogy, isthat everything within anideologicd or rationalism frameof referenceis
amatter of prior anaytics, or of stipulative political definition, while posterior analytics,
which reveal the conditions of scientific or demonstrable knowledge, are neglected.
Giventhedtipulativedefinitionsof thethreetheoriesdiscussed above, thereisno possibility
of reconciling the conflict among theminrational terms. In Gneist’sframework, there
can benorationd justification for thetransformation shapedin Englishlocal ingtitutions,
by liberal policiesduring the 19th century; nor can the devel opment of liberal systemsof
local government in other countries be adequately explained. Also, there can be no
reconciliation, asbetween thetheoriesof Langrod and Mill. Yet themgjority of definitions
do not give any real explanation for the existence of strong systemsof local government
inmany countries, where social policy hasevolved well beyond theidealsdefinedin
liberal socidl theory.

5.2.5 Palitical Knowledge: Is it Universal?

Itiscommonly regarded as akind of intellectual treason to suggest that there are no
principlesonwhich politica ingtitutionsrest. Yet, governmentinall countriesand at all
levelsisessentially apractical art, the product of appraisal, persuasion and decision by
€l ected and appointed public authoritieswithin agiven tradition, not amatter of abstract
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reasoning or the product of amereinteraction of groups. When thisview isappliedto
the subject at hand, the logical impasse, which was observed above is seen to be a
misunderstanding: no probleminfact exists, except apurely verbal one. Such questions
as'Isthereardation of causeand effect between local sdalf-government and democracy?
and ‘' Is democratization of the state favourable or inimical to the existence of local
government? can never really be answered except in aformal sense-implicitinany
answer to such questions, that is to say, must be some image of ideal democracy.
Democratic statesoperateavariety of local government systemsfor anumber of practica
reasons. Nevertheless, it should beclear that most of the political institutionsgrow out of
the cultural and socia environment and are the products of unconscious habits, mores,
desiresand fearsasmuch as, if not morethan, theresults of deliberate humanwill. The
traditionalist view can discern nologic that adequately comprehendspolitical ingtitutions,
whether within asingletradition or among different democratic traditions. To say that
politicsisapractical art within the context of atradition isto reject the possibility of
logicdl ingtitutional patternsor relations, sincelogic presupposes both the possibility and
existenceof rational behaviour, wherethe only considerationisthat of endsand means,
purposes and instruments. To say that government isapractical art inthe context of a
traditionisrather to assert theillogical but uniquequalitiesof all political systemsand of
all democratic states. Thisdoesnot mean that political knowledge can only be municipal
rather than universal; it meansthat knowledge, if itisuniversal, must be practical, not
rationd.

5.2.6 Local Sef-Government and the Idea of Autonomy and
Decentralization

Inthese complex and rapidly changing relations, local authoritiesin all countrieshave
experienced a gradual erosion of their former independence and have been subject
increasingly to severefinancial didocation. Many political scientistsseein thesetrends
theultimate dissolution of local self-government, unlessappropriateremedial actionis
taken. They argue either that functions should be so redistributed that |ocal authorities
can regaintheir former competence, including fiscal competence, over anarrow range
of subjectsdesignated as essentially local, in which case the small jurisdiction would
remain the basic unit of grassroots democracy. As an alternate they recommend an
expansion of existing boundariesand the creation of larger territoria jurisdictionscalled
regions, in which case the advantages assumed to inherein communal face-to-face
relationsarelost. Theformer method contemplates an adjustment of functionto structure
and thelatter method an adjustment of structureto function. Inall democracies, however,
thereform of local ingtitutions appearsto be quiteinadequatein rel ation to the growing
deterioration; and theemotiona pull of certainliberal notionsabout locdl ingtitutionsand
their necessary connection with democracy inhibits consistency in practical thought.
Thisfailureof thought isrelated to afailurein action which has, to alargeextent andin
most democracies, rendered present municipal systemsobsol ete.

Many municipal reform programmes of different kinds-some sweeping and
designed for rigorousimposition, some fragmentary and meant for gradual application
have been put forward during the post World War years. Thetechnical aspectsof these
diverse proposals can only be adequately judged in relation to the particul ar political
tradition in whose context it emerges. But concerning the general processand strategy
of local government reform in ademocratic setting, afew commentsarein order. The
law of lifeisthelaw of change; social activitiesbreed and transform social and political



arrangements, notwithstanding ideol ogical assertionsagainst change. Yet, stable palitical Democratic
traditions are grounded on much more than just the diverse quests of men, despite Decentralization
ideologica demandsfor change. Theachieving of an acceptable balance between change

and order involves a continuing tension between ingtitutional effectiveness. This
effectivenessisinterpreted asoperational efficiency in relationto amatrix of communal NOTES
skills, resources, demandsand goal sand group images of ingtitutiond legitimacy attached
to conventional organsand procedures. Given the complex, changing, interdependent
and potentially unstable conditions common to most democratic states and given the
public measuresrequired to secure social stability in such an environment, the condition
of local self-government may be described asacrisis of effectiveness. Yet, with few
exceptions, senior government policiesand practices, influenced asthey areby liberal
beliefs, seemto suggest that effective reformisimpossible or undemocratic because of
thehighrating of legitimacy accorded to local ingtitutions.

Most studiesshow that interest isexpressed largely intermsof individua problems
and complaintsand suggestionsfor theimprovement of locd facilities. Accordingto one
report, ‘ the representative function of local government isseen assecondary in everyday
significance and interest, to the rel ationship between the people and thelocal officials
who deal with their problemsand administer the services.” In these matterstheevidence
can never be compl ete; but sufficient knowledge about community structure existsto
indicate that frequently the locus of real power resides entirely outside the formally
constituted local unitsof government and that non-partici pantsas defined inthe survey
normally constitute half of the sample. Large sections of the public do not appear to
sense even the relevance of political behaviour. The claims advanced by libera
commentatorstoday, asindeed by the entire school of philosophical partisans of the
small community from Plato through Rousseau to Dewey, must be quaified by thefact
that for two millenniacommunitiesthat have been growing larger and moreinclusive,
‘Democracy must begin at home and itshomeisthe neighbourly community.” Thereis
no substitutefor the vitality and depth of close and direct intercourse and attachment.

These assertions contain some condescending i deas: the Whig notion of natural
order; theenvironmentalism of Locke; and the doctrine of human perfectibility. However,
they conveniently neglect what economist and philosopher Friedrich, inreferringtothe
Americanlocal scene, has called the  hard-bitten machinesrun by county sheriffsand
town assessment boards.” We know from ordinary observation that municipal politics
hasitsdarker, lessidealistic side: fear, greed, partiaity, vindictivenessand theruthless
application of sanctionsto secure conformity and the microscopic view of theuniverse.
But local politics, likeal politics, isconflict aswell ascooperation.

Thereasonsand justificationsfor local self-government arepractica. Inphysical,
fiscal, structural, functional and qualitative terms, local subordinate institutions are
immensely varied. Yet, in all stateswherethey have evolved, they inhere and form part
of that nation’spolitical tradition. Their legal statusvarieswidely. In somedemocracies,
they play amoreimportant administrativerolethanin others. But in most statesthey are,
or can be madeimportant practical adjunctsto government. They can bereformed and
insomecommunitiesthey arebeing reformed; but, depending onthetradition, itisprobable
that reformation will be halting and piecemeal. Their reform in no way prejudices
democracy, either initssocid or itspolitical dimensions. It seems possiblethat in some
democracies, geographical and traditional forcespermitting, local self-government may
ultimately wither away. But thiswould result from the shrinkage of space, permitting
central decision-making and execution with adequate provision for local and regional
consultation and participation. It would not result from the meandering of Rousseau’s
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genera will, or therealization of Langrod’s principle of democratization. Liberalism
fostersthe misguided belief that, at some uncertain point, municipal reform must cause
thelossof liberty.

A democracy must admittedly contriveingtitutionsand methodsthat hel pto sustain
an acceptable balance between order and change. Similarly, democratic forms and
atmosphere must foster theimpul seto keep government responsible. But theinstruments
of these god sare not universal and timel ess; theformsand the objects of control evolve
in accordance with the needs of each political tradition. Local self-government, asit
exigsinmogt industrial democraciestoday, canno longer beconsidered amgjor instrument
of control. In an eraof expanding communities, growing mass publicsand intricate and
rapidly changing technol ogies, mechanismsof democratic control must belocated at the
vital centre of power, of each national community. In a federal state, this implies
dependenceon an el aborateinteractioninlegd, political and administrativetermsamong
intermediate and senior governments. It impliesinteraction among and within political
parties, interest and pressure groups and theimportant mediaof opinion. Itimpliesa
growing relianceonjudicid and quas-judicid functions. Lagtly, sncepaliticsissomething
much morethan amerefunctiona interaction, thisview impliesthe continuing influence
of anineffabledemocratic ethicin both parliamentary and socid ingtitutions. Asasystem
of government, democracy entailssovenly ingtitutiona arrangements.

5.3 NATURE AND SCOPE OF LOCAL
ADMINISTRATION IN INDIA

Loca administration deal swith the powers of theadministration. These powersreside
with authorities, who provideremediesto the problemsat the grassroot level . Thelocal
administration al so protectsthe peoplewhen those powersare abused by these authorities.
In awelfare state, many progressive schemes and programmes are launched by the
government. Their execution and implementation is the responsibility of the local
adminigtration.

Theloca administration isbased on decisionsregarding the demands of the people
of an areaand their implementation at the grassrootslevel. Itsfunctionsa so include
sending the advisoriesto the peopleat the grassrootslevel . Loca participation was seen
asaninstrument for better implementation of government policies. The Five-Year Plans
gave Panchayati Rgj arolein performing functionsfor development and the view that
panchayatswere units of folded democracy.

The Panchayati Rg Ingtitutions (PRI) are considered asthe grassrootslevel bodies
sarvingsvariouscivic and developmentad activitiesfor therura people. They arebasicaly
ground level political ingtitutionsinvolved in the upliftment of rural massesin various
ways. A large proportion of therura populationisunder thegrip of poverty, malnutrition,
illiteracy and degradation. The enlistment of such destitute rural massesisthemain goal
of theselocal bodies.

Alot of factorsinfluence India’ sgrassroot politics. Thesefactorsare asfollows:
e Democratic consciousnesswelfare of the masses

e Paticipationineections

Effect of education

Linkages between panchayat members and police and bureaucrats



e Castedomination Democratic
Decentralization

e Landholding

e | oanor property

e Wedth NOTES

e Groupism, regionalism, nepotism, favouritism and factionaism

o Affiliation of political leaderswith different parties

e Socidizationand politicization of rura masses

Theconcept of Panchayati Rg (PR) isunquestionably Indianin origin. PR bodies,
which are genuine and effective democratic decentralized institutions, providesmple
opportunitiesfor alarge number of rural peopleto take genuineand effective participation
inthe devel opment and democrati ¢ decision-making process. They infuseinthe minds
of therural people, aspirit of self-help, self-dependence and self-reliancein order to
obtaintheir goas. The concept of PR, sinceitsinception, faced variousinterpretations
both from its protagoni stsand antagoni sts. On one hand, the emphasi swas on maximum
local autonomy and minimization of supervision and control by the higher authorities,
especially by the state government. On the other hand, some consider it to betheruining
factor of the country. Another controversy relatesto theroleof political partiesinthe
PRI. The term PR came into usage after the acceptance of recommendations on
democratic decentralization of the Balwant Ral Mehtastudy team. Previoudly, theterms
used werevillage panchayat, which wasthe self-governing body at thevillagelevel. PR
impliesthecreation of loca government ingtitution at thevillage, block and digtrict levels.
Thesebodiesplay avita roleinrura administrationin the present age, when moreand
more governments areworking for the making of awelfare state. In fact, the powers
entrusted to these bodies really make a state democratic. India comprises states and
unionterritories. These statesare divided into districtsand, in turn, sub-divided into
tehsilsfor administrative convenience. Theunitsof local self-governmentinrural areas
arevillage panchayat, panchayat samitiesand zilapanchayat (ZP). Thevillage panchayat
has been linked to the panchayat samiti at the block and to the ZP at the district level.

5.4 PANCHAYATI RAJINSTITUTIONSIN INDIA

Panchayati Rg ingdtitutions (PRI S) inIndiacomprisethefollowing:
e Gramsabha
e Gram panchayat
e Panchayat samiti
e Zilaparishad

5.4.1 Gram Sabha

Check Your Progress

The base of the panchayati rg structure liesin the gram sabha or village assembly 3. What are the
consisting of all the adult citizens who are eligible to cast vote. Most of the state’s responsibilities of
legidations providethat gram sabhashould be called at | east twice ayear, usually after ;ﬂ?ﬂr ation?
Rabi and Kharif cropsare harvested. In Odishaand Jammu and Kashmir it meetsonly || , o any four '
once ayear. Some state legislation requires that a meeting of gram sabha should be factorsinfluence
caledif itisrequisitioned by acertain proportion at the votes constituting it, say one- India’s grassroot

fifth. politics.
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The gram sabhaisexpected to play therole of apresent body to whichthevillage
panchayat should owe responsibility. In Bengal, Punjab, Gujrat and Assam, village
panchayat iselected by gram sabha. In Bihar, the Gram sabha el ectsfifty membersas
itsexecutive council and amukhia.

The gram sabha has rather been a strong body. There are proposals for
strengthening theworking of gram sabha so that it can function asan effective organ for
thecontrol of panchayat |eadership.

The Diwakar Committee (1963) recommended a consultative and deliberative
rolefor theseingtitutions. The Committee wanted only broad framework and plansand
policiesto beapproved by the gram sabhaleaving full discretion to the panchayat in day-
to-day matters.

The rel ationship between gram sabha, panchayat and samiti isadelicate matter.
Panchayat must heed to the advice of the gram sabha because any other causeswould
be suicidal, but the panchayat asabody of representatives cannot be relegated to the
role of amere executive body.

5.4.2 Gram Panchayat

Gram panchayatsarelocal self-governmentsat thevillage or small townlevel inIndia.
The gram panchayat isthe foundation of the panchayat system. Itisset-upinvillages
with minimum popul ation of 300 people. Sometimes, two or morevillagesare clubbed
together to form group—gram panchayat when the popul ation of theindividual villagesis
lessthan 300 people.

Sarpanch

The sarpanch or chairperson isthe head of the gram panchayat. The elected members
of thegram panchayat el ect from amongst themsel vesasarpanch and adeputy sarpanch
for aterm of fiveyears. In some places, the panchayat president isdirectly el ected by
village people. The sarpanch presides over the meetings of the gram panchayat and
supervisesitsworking. Heimplements the devel opment schemes of thevillage. The
deputy sarpanch, who hasthe power to make hisown decisions, assiststhe sarpanchin
hiswork.

A sarpanch hasthefollowing responsibilities:

o Looking after street lights, construction and repair work of theroadsin the
villagesand a so thevillage markets, fairs, festivalsand cel ebrations

e Keepingarecord of births, deathsand marriagesinthevillage

¢ Looking after public health and hygieneby providing facilitiesfor sanitation
and drinking water

e Providingfor education
Sour ces of Income

The main source of income of the gram panchayat is the property tax levied on the
buildings and the open spaceswithin thevillage. Other sourcesof incomeareasfollows:
e Professional tax
e Taxesonpilgrimage



e Animal trade Democratic
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e Grant received from the state government in proportion of land revenue
e Grantsreceived fromthezillaparishad

Dr S. B. Sen Committee, acommittee appointed by the Government of Keralain NOTES
1996, had suggested the following principles, which werelater adopted by the Second
Administrative Reforms Commission, for local governance:

e Subsidiary democratic decentralization
e Ddlineation of functions

e Devolutionof functionsinrea terms

e Convergence

o Citizen centricity

5.4.3 Panchayat Samiti

Thetwo-tier of local government isneeded for filling the vast chasm between thedistrict
boards and the village panchayat. It was recognized early in 1882. The members of
panchayat samiti elect their own pradhan. They have powersto take decisionswithin
their sphere of competence and can raisetheir resources on statutory basis.

Size

Theareasof the panchayat are mostly coterminouswith atehsil or taluqua, which gives
112 villages per block. In Maharashtra, the panchayats comprise an areaequal to two or
three blocks. The number of the panchayat per block varies from state to state from

eight per block in Keralato nearly eighty in Uttar Pradesh. They range according to
1951 censusfrom 35,000 to 94,000.

Block as Units

Theblock isaunit for establishing and maintai ning seed multiplication or stock breeding
farms, health services, supervising the primary education. The blocks are needed for
high quality leadership, independencefrom local pressures, balancing of interestsand
quick development.

Compostion

The constitutional pattern of the panchayat varies from state to state. There is
representation of special interestslike cooperative societiesand cooperative banks. They
are however, associate memberswith theright of attendance and participation but without
knowledge as to who should be elected to the office of pradhan or chairman of the
standing committee.

Committee System

A sound committee system isessential to provide opportunitiesto alarger number of
individuals and groupsto sharein decision-making. It helpsin the quick disposal of
busi ness and morethrough consideration of theissues. The committeesbeing smaller in
sizecan consider theissuein great details.
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Constitution of the Committees
The number of committeesin apanchayat range from threeto seven. The panchayat
might create more committeesif it feel sthe need for thefollowing:

o Cooperation, cottageindustry

e Educetion

e Socid welfare

e Communication

¢ Rurd water supply, health and sanitation

¢ Financeand taxation

Every committee usually consists of not more than seven membersduly elected
by the membersthemselves. In casethe panchayat decides, it may co-opt not morethan
two persons to a standing committee from the outside for the membership at the
panchayatsfor their experience and knowledge of the subjectsassigned to the committee.

The cause of justice, fair deal and member participation would be servedif the
oppositionisproperly repressed by the committeesfor which asystem of proportional
representation ismore suitablethan aplural majority system.

The committee has only delegated jurisdiction conferred by the panchayat.
Presentation of committee reportsisaregular item on the panchayat’s agenda. These
reportsareread out by the concerned official.

Conduct of Business

Rulesfor conduct are prepared by the vikas adhikari in consultation with the chairman
and circulated in advance along with the corresponding papers. Decisionsare made by
amajority decision with acasting votefor the chairman. Thevikasadhikari or asenior
official on hisbehalf hastheright to participatein the proceedings but hasno vote.

Panchayat samiti asan executive body which generally meetsonceafortnight or
amonth. Thisimpliesadding to the cost of decision-making.

Functions of the panchayat samiti areasfollows:

e Community development whichinvolvesincreasing production and employment
¢ Production programme

e Socid service health communication

Finances of the panchayat samiti areasfollows:

¢ Fundsavailableunder schematic budget

e Self-raised resources

¢ Resourcesavailable under transferred schemes and departmental schemes
to be executed through the panchayat

e Grants-in-aid by the statesand other bodies
54.4 Zila Parishad

Thezilaparishad succeedsthedistrict devel opment committee and other district school
boards of pre-decentralization period. The zilaparishad hasbeen designed mainly asan



advisory, co-coordinating, fund distributing and supervisory body in Rgjasthan, Assam,
Odishaand Bihar without any responsibility for executivefunction directly. Inthisrespect,
these states differ fromAndhraPradesh, Gujarat, Maharashtra, and Punjab where socia
welfareisperformed by the zilaparishad.

Thelatter patternisobtainedin Gujarat, Maharashtra, Punjab and Uttar Pradesh.
Under thispattern, some el ected membersare also included in the membership of the
body. Thesearedirectly eected in Gujarat, Maharashtraand Uttar Pradesh from electoral
congtituencies cons sting of apopulation of 35,000 heads approximately.

Composition and Term

Under the‘indirect system’ whichisprevaent in Rgjasthan, AndhraPradesh, Assam,
Madhya Pradesh, Odishaand Bihar, the zillapanchayat comprisesall the pradhans of
panchayatsinthedistrict. All the membersof LegislativeAssembly (MLAS) that are
elected from the district and the Lok Sabhaform aconstituency that isincluded inor
formsapart of the district. All the members of the council of the state residein the
district. The collector isusually ex-officio member of zillapanchayat.

The members of the zilla parishad elect the pramukh and up-pramukh from
amongst themselves. The pramukh or the up-pramukh can be removed by avote of no-
confidenceif itiscarried out by amajority of 2/3rd of thetotal membership. The usual
term of zillapanchayat isthreeyears.

Thearchitectureof zillaparishad juxtaposestwo sets of farces, one set representing
the interests of panchayat and cooperatives through their pradhans and the other set
representing theinterests of the statethrough itsMLAS. In Gujarat, Maharashtra, and
Uttar Pradesh, where zillaparishad performs executive functions, it includesadirectly
el ected, popular and independent element.

The composition of zilla panchayat under the indirect system has the merit of
linking the zilla panchayat with the panchayat on one hand, and State L egislature and
Parliament on the other. The provision is meant to safeguard the autonomy of the
municipditiesbut inaplanned economy arrangementsfor effective coordination between
the urban and rural local self-governing authorities should be devised to make best use
of availableresources.

Functions and Power s of the Zilla Panchayat

InAndhraPradesh, Punjab, Gujarat, Maharashtraand Uttar Pradesh, the zillapanchayat
has been endowed with executive functions, which it has inherited from the farmer
district local boards, district school boards and district devel opment committee. These
functionsintheir very nature could not be performed by the newly congtituted panchayats.

e Coordination

e Supervision, guidanceand control
o Appdlae

o Advisory

e Joint serviceand establishment
¢ Declaratory and classificatory

e Housekeeping
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Committee System

The composition, functionsand powers of the committees of the zillapanchayat vary
according to the status of the zillapanchayat in three-tier system. The function of this
committeeisto make appointments by transfersor promotion within the samedistrict
and advise the panchayat and zilla parishad regarding disciplinary action against the
panchayat service personnel. Thezillapanchayat has created committee on production,
socia and finance. The budget of the samiti isscrutinized by the last named committee
while the progress in respect of other development programmes is reviewed by the
respective subject matter committee. Inthe stateswherezillapanchayat has executive
functions, standing committee has been constituted to |ook after every major group of
function.

Thiscommitteeiscomposed of thefollowing members:

e Membersof thedistrict council elected from the areaof the block and other
co-opted membersof thedistrict council fromthisarea

e Two sarpanch elected from an electoral college
e Chairman of agriculture cooperative society of theblock

¢ Onemember each of scheduled caste (SC) and scheduled tribe(ST) and women
fromthearea

The chairman of the block iselected by the membersand is ex-office member of
thedistrict council. Each subject matter committeeisresponsiblefor the development
schemes within its subject matter competence. It periodically reviews progress and
reportsit tothezillapanchayat. Theblock committee executes and supervisesthe schemes
and worksof the council in block areaand carries out any other work on behalf of the
council or itswomen. The standing committee supervises and controlstheimposition
and collection of taxesand other dues of the council.

Role of Pramukh

The pramukh presides over and conducts the meetings at the zilla panchayat. He
sends a report to the collector regarding the work of the secretary of the zilla
panchayat. He also remarks on confidential reports of class | and Il officers as
submitted by the chief executive officer (CEO). Thus, the pramukh combinestherole
of a leader and a supervisor. He also has some standing in the party
hierarchy.Panchayati Ra Ingtitutions

5.5 73RD AMENDMENT TO THE CONSTITUTION
OF INDIA

The 73rd Amendment to the Constitution of Indiacameinto forcein 1992 to provide
constitutional status to the Panchayati Raj Institutions. This Act was extended to
panchayatsin thetribal areas of eight states, namely Andhra Pradesh, Gujarat, Himachal
Pradesh, Maharashtra, Madhya Pradesh, Odisha and Rajasthan with effect from 24
December 1996. Currently, the panchayati rg system existsin al the states except
Nagaland, Meghalaya and Mizoram, and in all union territories except Delhi.



Someimportant sectionsin the 73rd Amendment areasfollows: Democratic
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Reservation of Seats

Seatsshall bereserved for thefollowing:
e Scheduled Castes
e Scheduled Tribes

In every panchayat the number of seatsis reserved in proportion to the total
number of seats.

A person shall bedisqualified from being chosen asamember of apanchayat:

NOTES

o |f heisdisqualified by or under any law for thetimebeing inforcefor the purpose
of electionsto thelegidature of the state concerned

e If heislessthan twenty-fiveyearsof age
o If heisdisgualified by or under any law made by thelegidature of the state

Duration of Panchayats
Panchayat once el ected will work continualy for fiveyears.
Powers, Authority and Repar ability in Panchayats

¢ Preparation of plansfor economic development and social justice

¢ Implementation of schemesfor economic development and socid justiceasmay
be entrusted to them including thoseinrelationto the matterslistedin theeleventh
schedule

¢ Subject tothe provision of any law made by thelegidature of astate
Powers to Impose Taxes

¢ Authorize panchayat to collect and appropriate taxes, duties, tollsand feesin
accordance with such procedure and subject to such limit

¢ Assign panchayat taxes, duties, tollsand feeslevied and collected by thegram
sabha

¢ Providefor making grant-in aid to the panchayat from the consolidated fund of
the state

Application to Union Territories (UT)

The provision of thispart shall apply to theunionterritoriesand shdl, intheir application
to aunion territory have effect asif the references to the Governor of a state were
references to the administrator of the union territory appointed under Article 239.
References to the legidature or Legidative Assembly of a state were references, in
relationto aunionterritory having aL egidativeAssembly, tothat LegidativeAssembly.

Provided that the President may, by public notification, direct that the provision of
thispart shall apply to any unionterritory or part thereof subject to such exceptionsand
modificationsashemay specify inthenotification.

Part does not apply to certain cases

¢ Nothinginthispart shdl apply to thescheduled areasreferred toin clause (1) and
thetribal areasreferredtoin clause (2) of Article 244.
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e Nothinginthispart shall apply to:
(i) Thestatesof Nagaland, Meghalayaand Mizoram.

(i) Thehill areasinthe state of Manipur for which district councilsexist under
any law for thetimebeinginfarce.

¢ Nothinginthispart:

(i) Relatestopanchayatsat thedistrict level, shall apply to the hill areasof the
digtrict of Darjedinginthestate of West Bengd for which Darjedling Gorkha
Hill Council existsunder any law for thetimebeinginforce.

(i) Shall be constructed to affect the functions and powers of the Darjeeling
GorkhaHill Council constituted under such law.

¢ (3A) NothinginArticle243D relating to reservation of seatsfor the SC.
¢ Notwithstanding anythinginthisconstitution:

(i) Thelegidatureof astate passesaresolutionto that effect by amajority of
thetotal membership of that House and by amajority of not lessthan 2/3rd
of the members of that House present and voting.

(ii) Parliament may by law, extend the provisionsof this part to the scheduled
areasand thetribal areasreferred toin clause (I) subject to such exception
and modification asmay be specified in such law, and no such law shall be
deemed to be an amendment of this Congtitution for the purpose of Article
368.

Continuance of Existing Laws and Panchayats

Notwithstanding anythinginthispart, any provision of any law relating to panchayatsin
force in a state immediately before the commencement of the Constitution (73rd
Amendment) Act 1992, whichisincons stent with the provisionsof thispart, shal continue
tobeinforce until anended or repeal ed by acompetent legidlature or other competent
authority or until the expiration of one year from such commencement, whichever is
earlier. Provided that all the panchayats exist immediately before such commencement
shall continuetill theexpiration of their duration, unless sooner dissolved by aresolution
passed to that effect by the Legislature Assembly of that state or, inthe case of astate
having aL egidative Council, by each House of thelegidature of that state.

Bar to interference by Courtsin Electoral Matters

Notwithstanding anythingin thisconstitution:

¢ Thevdidity of any law relaing to theddimitation of condtituenciesor thealotment
of seatsto such constituenciesmade, or purporting to be made under 243K, shall
not becalled in questioninany court.

¢ No election to any panchayat shall be called in question except by an election
petition presented to such authority and in such manner asis provided for or
under any law made by the legidature of astate.

Functionsof L ocal Administration

Thefunctionsof local administration asmentioned inArticle 243G areasfollows:

e Agriculture, including agricultura extenson

¢ Landimprovement, implementation of land reforms, land consolidation and soil
conservation

e Minor irrigation, water management and watershed devel opment



e Animal husbandry, dairy and poultry

e Fisheries

e Social forestry and farm forest

e Minor forest produce

e Small scaleindustries, including food processing industries

¢ Khadi villageand cottageindustries

¢ Rura housing

¢ Drinking water

¢ Fue andfodder

¢ Roads, culverts, bridges, ferries, waterways and other means of communication
¢ Rurd dectrification, including distribution of eectricity

¢ Non-conventiona energy sources

¢ Poverty dleviation programme

¢ Education, including primary and secondary schools

e Technical training and vocational education

e Adult and non-formal education

e Libraries

e Culturd activities

e Marketsandfairs

¢ Hedlth and sanitation, including hospitals, primary health centresand dispensaries
e Family welfare

¢ \Women and child development

¢ Socid wefare, including welfare of the handicapped and mentally retarded
o Welfare of theweaker sections, and in particular, of the SC

¢ Maintenance of community assets

5.6 74TH AMENDMENT TO THE CONSTITUTION
OF INDIA

Before 1992, Indianlocal governmentsdid not have aconstitutiona status. They were
granted only astatutory statusunder state law. Hence, the governance of urban areas
camedirectly under the purview of the state government. However, the enactment of
the 74th Constitution Amendment Act, 1992 changed the situation. For thefirst time,
urban local bodies (ULBS) were given a congtitutional position as the third-tier of
government. UL Bswere provided with acondtitutiona outlineto conduct regular eections,
powers and financial devolution. The Amendment assigned local bodies with the
responsi bility to provide basic servicesin urban aress.

Based on the population, UL Bsare segregated asfollows:
e Nagar panchayatsfor ‘urban’ areas

e Municipal councilsfor small urban areas

e Municipa corporationsfor metropolitan areas
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According to the 74th CongtitutionAmendment Act, 1992, ‘ In many Stateslocal
bodies have become weak and ineffective on account of avariety of reasons, including
thefailureto hold regular elections, prolonged supersessionsand inadequate devolution
of powersand functions. Asaresult of this, urban local bodiesare not ableto perform
effectively asvibrant democratic unitsof self-government.’

Important changes under the 74th Constitution Amendment Act of 1992 may be
summarized asfollows:

e Municipalitieswereintended to include elected representatives, expertsand the
municipal chairperson. They were awarded afive-year term with re-election
scheduled to beheld within six monthsof dilution. A statelevel € ection commission
was established for the same.

¢ TheAct dsoamed at establishing thedirective principleof decentraizationinthe
urban context. In order to meet thisobjective, ULBspowersand responsibilities
were approved in terms of preparation of plans, application of development
schemes and administration of taxes. A state level finance commission was
constituted for assessing thefinances of ULBsfalling withinitspurview.

¢ Besidesthesethree-tiersof loca government, two other important organizational
structures, namely the District Planning Committee (DPC) and the Metropolitan
Planning Committee (M PC) have been condtituted under the Constitution of India

e TheAct alsoincluded the‘ Twelfth Schedul€’ inthe Constitution. The schedule
specifiesthefunctiona responsibilitiesof themunicipalities.

Today, thereare nearly 4,000 UL Bswith over 100 municipal corporations, 1,500
municipal councilsand 2,000 Nagar panchayats, besides morethan fifty cantonment
boards.

A study by awell-known research ingtitutein Delhi eval uated the effect of the
74th Constitution Amendment Act in twenty-seven states and one union territory. It
concluded: * ...municipalitiesin Indiaare confronted with anumber of problems, suchas
inefficiency inthe conduct of business, ineffective participation by the weaker sections
of the populationinloca governance, weak financial condition, lack of trangparency in
the planning and implementation of projects, etc., which affect their performance
adversdly.’

Division of Powers—Elected, Nominated and Administrative

The 74th Congtitution Amendment Act providesthedetail s of the el ected and nominated
councillors. Thenumber of eected councillorsis dependent on the popul ation of an area.
Nominated councillorsare sdl ected by the el ected councillorsonthe basisof their expertise
in municipa administration. However, they lack voting rights.

Municipal Corporation —Organizational Structures

The organizationa structure of municipal administrationin Indiadiffersfrom stateto
gate. The 74th Condtitution Amendment Act doesnot mention any particular organi zationd
structurefor municipa administration inthe country. Thisissue comesunder the purview
of satelegidation.

In 2003, the Ministry of Urban Development drafted aModel Municipal Law,
which was distributed to the state governments. Thejustification for the absence of a
centrally-administered municipal modd isthat local bodiesshould beflexibleto respond
better tolocal requirements.



5.6.1 The Commissioner System

The Mayor

Themayor inthemunicipal corporationisgeneraly eected through indirect el ectionsby
the councillorsamong themselvesfor aterm of oneyear which can berenewed. The
mayor lacks executive authority. Councillors and committee councillors operate asa
committee. The standing committeeisthe most dominant committeewhich actsasthe
steering board and exercises executive, supervisory, financial and personnel powers. It
constitutes el ected membersdiffering in number between seven and sixteenthrough a
system of proportional representation of councillors.

The Executive

Themunicipal commissioner actsasthe Chief Executive Officer (CEO) and head of the
executive wing of themunicipal corporation. He exercisesall executive powers. He
deriveshispowersand authoritiesby the statute assigned by the standing committee.

Mayor in Council Model

Thistypeof governance of acity islikeacabinet government. It followstheframework
of stateand national governments. Thismodel comprisesamayor and acabinet, with
individual portfolios, chosen from among the elected councillors. In thissystem, the
municipal commissioner actsasthe principa under the supervision of themayor, whois
the CEO. Thismodel structure may seemto berelatively simple. However, in actual
practice, urban governanceisaperplexing mix of multiple agencies. Some are new,
whileothersarelegaciesof older regimes; someare accountableto thelocal government,
whileothersto statelevel or even national government.

5.6.2 Composition, Function and Role of Local Bodies

The 73rd Amendment hasincluded e ghteen new articlesand anew schedule known as
thetwe fth schedul e relating to urban local bodiesin the Congtitution. Just aspanchayati
raj amendment, the 73rd amendment approves congtitutional sanction to the urban self-
governing ingtitutionsassuring regular el ectionsand enabling themto play agreater role
inthe devel opment of urban areas. Thisprovidesthreetypesof municipal corporations
and reservation of seatsin every municipality for SC, ST and women. The amendment
givesauthority to the State L egidature to assign necessary powersand responsibilities
upon the municipalitieswith regard to the preparation of plan for economic development,
alotment of taxesand dutiesby municipalities.

Constitution of Municipalities
Article243Q providesfor the establishment of threetypesof municipal corporationsin
urban areaswhich areasfollows:

¢ A Nagar Panchayat for atransitional area, that is to say, an area undergoing
transitionfromarural areato an urban area

e A municipa council for smaller urban area.
e A municipal corporationfor alarger urban area.

Inthisarticle, ‘atransitiona area’, ‘asmaller urbanarea or ‘alarger urban area
refersto such an areaasthe Governor may possesswith regard to the popul ation of the
area, the density of the population in that area, the revenue generated for local
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adminigtration, the percentage of employment in non-agriculturd activities, theeconomic
or such other factorsashe may consider fit. A * Municipality’ meansan institution of
self-government congtituted under Article 243A.

Composition of Municipalities

Article 243R providesthat all the seatsin amunicipality shall befilled by the persons
chosen by direct electionsfromterritorial constituenciesinthemunicipal area. For this
purpose, each municipa areashdl bedivided intoterritoria constituenciesto beknown
aswards.

Constitution and Composition of Wards Committees

Article 243S providesfor the constitution of wards committees comprising of oneor
more wards, within theterritorial areaof amunicipality having apopulation of three
lakhsor more.

Thelegidature of the state may make provisionswith respect to thefollowing:
e Thecomposition and theterritorial areaof awardscommittee.
e Themanner in which the seatsin awards committee shall befilled.

A member of amunicipality constituting award withintheterritoria areaof the
wards committee shall be a member of that committee. Where a wards committee
consistsof oneward, the member representing that ward in the municipality shall bethe
chairperson of the committee.

Where awards committee consists of two or more wards, one of the members
representing such wards in the municipality elected by the members of the wards
committee shall bethe chairperson of that committee[clause (4)]. NothinginthisArticle
shall stop the legidature of a state from making provisions for the constitution of
committeesin addition to thewards committees[(clause (5)].

Reservation of Seatsin Municipalities

Article 243T has madethe provision for the reservation of seatsfor scheduled castes
and schedul ed tribesin every municipality. The member of seatsreserved for them shall
bein same proportion to thetotal numbers of seatsto befilled by direct election inthat
municipdlity.

Out of the total number of seats reserved under clause (1), 113 seats shall be
reserved for thewomen bel onging to schedul ed castes and schedul ed tribes. The office
of chairpersonsin the municipalities shall bereserved for SC, ST and womenin such
manner asthelegidature of astate may by law provide.

Reservation of Seats for Backward Class of Citizens

Under clause (b), thelegidatureisempowered to make provisionsfor reservations of
seatsin any municipality of office, and chairpersonsin the municipalitiesin favour of
backward classof citizens. All kindsof reservation of seatsshall ceaseto have effect on
the expiration of the period specified in Act 334 that is, upto fifty years from the
commencement of the congtitution.

Duration of Municipalities

Article243U providesthat every municipality, unless sooner dissolved under any law for
thetimebeing, shall exist for fiveyearsfrom the date appointed for itsfirst meeting. No



amendment of any law for thetime being shall havethe effect of causing dissol ution of Democratic
amunicipality, at any level, till the expiration of itsnormal duration of fiveyears. Decentralization

Election

An éelection conducted for themunicipality shal be completed beforetheexpiration of its NOTES
duration and beforetheexpiration of aperiod of six monthsfrom the date of itsdissolution
incaseit had been dissolved earlier.

Disqualificationsfor Membership
Article243V gtatesthat aperson shall bedisqualified for being chosen as, and for being
amember at amunicipality under thefollowing conditions:

e If heisso disqualified by or under any law for the time being in force for the
purpose of electionsto thelegidature of the state concerned.

e If heissodisqualified by or under any law made by thelegidature of the state.

However, a person shall not be disqualified on the ground that heislessthan
twenty-five years of age or if he has attained the age of twenty-one years. Hence, a
personwho isaready twenty-oneyearsoldiseligiblefor being chosen asamember of
amunicipdity.

Power, Authority and Responsibilities of Municipalities
Under Article 243W, thelegidature of astate, subject to the provisionsof thiscongtitution,
isdirected by law to endow:

(8 Themunicipalitieswith such powersand authority asmay be necessary to enable
them to function asan ingtitution of self-government and such law may contain
provisionsfor the devolution of powersand respons bilities upon municipdities,
subject to such conditions as may be specified therein, with respect to:

(i) Thepreparation of plansfor economic, politica and socia development

(i) The performance of function and implementation of programmers and
schemes as per law

(b) Thecommitteeswith such powersand authority asmay be necessary to enable
themto carry out theresponsibilitiesconferred uponthemincluding thoseinrelation
tothe matter listed in the twelfth schedule.

Twelfth Schedule of the Constitution

The Twelfth Schedul e of the Constitution statesthefollowing:
¢ Urban planningincluding town planning
¢ Regulation of land useand construction of buildings
¢ Planning for economic and social development
¢ Roadsand bridges
o Water supply for domestic, industrial and commercia purposes
e Public health, sanitation conservancy and solid waste management
e Fireservices
o Urbanforestry, protection of theenvironment and promotion of ecological aspects

o Safeguarding theinterests of weaker sectionsof society, including the handicapped
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e Sumimprovement and upgradation

e Urban poverty dleviation

¢ Provisionof urban amenitiesand facilitiessuch asparks, gardensand playgrounds
¢ Cremation groundsand el ectric crematoriums, and burial grounds

¢ Promotion of cultural, educational and aesthetic aspects

e Cattle pounds; prevention of cruelty toanimals

o Vital statisticsincluding registration of birthsand deaths

¢ Public amenities, including street lighting, parking lots, bus stops and public
conveniences

¢ Regulation of daughter housesand tanneries
5.6.3 Evaluation of the 73rd and 74th Amendments

In 1988, Sarkaria Commission was set-up to look into the working of Panchayati Raj
Institutions and the basic question of Center-State relations. The Commission
recommended that theloca sdlf-ingtitutionslikezilaparishad, and municipal corporation
should besignificantly strengthened both financially and functionally. The commission
also suggested that similar provisions should include Panchayati Rgj Ingtitutionsasare
foundinArticles 172 and 174, which madeit compul sory for National Parliament or
State Legidative Assembly to fix theduration for fiveyears.

There was an imperative need to enshrine the basi ¢ features of Panchayati Raj
Ingtitutionsin the Constitution itself to provide them certainty, continuity and strength.
Accordingly, the 73rd Amendment Act, 1992 cameinto force with effect from 24 April
1993. It laysthefoundation of strong vibrant Panchayati Rgj Institutions.

The present panchayat system isachannel for popular participation in the process
of development. The panchayat system isapolitico-administrative arrangement. The
system of panchayati rgj isexpected to work inademocratic set-up like India. Panchayzti
raj has brought about some degree of social change. Anincreasing interest isactivities
likeagyriculture production, education and socia cooperation. This, panchayati rgj is(i) A
unit of local government (ii) An extension of the community devel opment programme
and (iii) An agency of the state government. Theintroduction of Panchayati Rgj isthe
most important political innovation of the present rural community. Due to the
implementation of the 73rd Amendment Act, problems of women of thevillagearenow
being looked after. With theimplementation of variouswelfare programmes, agricultural
development inrural Uttar Pradesh hastaken place. Poverty alleviation programmes
have been successful in eliminating poverty in rura areas. Rura people get ample
employment opportunitieswith the help of theserura devel opment programmes. Further,
infrastructurefacilitiessuch aroad, rail, banking, post office, eectricity, drinking water,
sanitation, drainage, and so forth have increased vastly dueto implementation of rural
devel opment programmes.

Theseinstitutions have been hel pful inidentifying beneficiariesin order to get
maximum benefit of these schemes. Under these schemes, prioritieshave been givento
SC, ST, weaker sections of society and women. These schemes have been helpful in
eliminating poverty, inequaity, unemployment, raising educational facilities, agricultural
development, development in small-scaleand cottageindustries, and others. Theemerging
scenario of the dynamics of devel opment and thrust on decentralized planning opened
new vistas of development. Thus, theinstitutiona, structural and functional counters of



Panchayati Rgj Intitutions, which flourished in many partsof Indiain the past, arenow
being revived asthe bas c administrative units of government.

Thus, the concept of panchayati rgj involves the existence of democratically
constituted el ected authorities at variouslevels, with fixed all ocations of power, duties,
responsi bilitiesto each such authority, all working democraticaly, the autonomy of the
authoritiesbeing subject to supervision, guidance and control by higher authorities.

5.7 SUMMARY

Inthisunit, you havelearnt that:

¢ Unlikenational or central authorities, local authorities do not enjoy any power
beyond their defined territorial boundaries.

¢ There are three main principlesto define theidea of alocal self-government,
namely democracy, autonomy and decentralization.

e Theprincipleof local level autonomy in deciding their day-to-day affairswasa
result of the political and economic developmentsinthe 19th century.

e Thewholeideaof local self-government was started asan attempt to create an
internally independent administration. Theselocal bodieswere considered to be
independent of the Centre or at that time national ministersand parties.

e A dominant feature of the unreformed system of local government in England
wasthe wholesal e subordination of administrative efficiency to the maintenance
of classrule.

e Theprincipal liberal fear wasthat political power inthe handsof public officias
that would in practice destroy the supreme worth of the individual and the
local community, which their ethical and psychological theories purported to
establish.

e Libera ideology usualy contrivesskillfully to concedl itstruesocia bearing. Loca
self-government isalleged to possessauniquely democratic political quality and
isnormally endowed with an absolute political valuein extravagantly emotive
language.

e Theliberalism of Tocqueville and Mill tendsto consistently stipulate the same
generd beliefsabout local self-government and democracy.

¢ Theliberal concept of democracy requiresthat local self-government be accorded
not merely ahigh but an indispensabl e and absol ute valuein the constitutional
scheme.

e Many municipa reform programmes of different kinds—some sweeping and
designed for rigorous imposition, some fragmentary and meant for gradual
application have been put forward during the post-war years.

e Local administration deal swith the powers of the administration. These powers
reside with authorities, who provide remediesto the problems at the grassroots
leve.

e The Five-Year Plans gave Panchayati Raj arole in performing functions for
development and the view that panchayats were units of folded democracy.

e Thebaseof thepanchayati rg) structureliesinthegram sabhaor village assembly
consisting of all theadult citizenswho areeligibleto cast vote.
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e Gram panchayatsareloca self-governmentsat thevillageor small townlevel in
India. The gram panchayat isthe foundation of the panchayat system.

¢ Thetwo-tier of local government isneeded for filling the vast chasm between the
district boardsand thevillage panchayat.

¢ Thezilaparishad succeedsthe district devel opment committee and other district
school boards, and soforth of pre-decentraization period.

e The 73rd Amendment to the Constitution of Indiacame into forcein 1992 to
provide congtitutional statusto the Panchayati Raj I nstitutions.

e The enactment of the 74th Constitution Amendment Act, 1992 changed the
Stuation. For thefirst time, urbanlocal bodies (UL Bs) weregiven acongtitutional
position asthethird-tier of government.

¢ Today, therearenearly 4,000 UL Bswith over 100 municipa corporations, 1,500
municipa councilsand 2,000 Nagar panchayats, bes desmorethanfifty cantonment
boards.

¢ Theorganizationd structureof municipal adminigtrationin Indiadiffersfrom state
to state. The 74th Constitution Amendment Act does not mention any particular
organizationa structurefor municipal administrationinthecountry.

¢ In 1988, SarkariaCommissionwas set-up tolook into theworking of Panchayati
Ra) Ingtitutionsand the Centre-Staterel ations.

5.8 KEY TERMS

e Totalitarian: Itisaform of government in whichthepolitical authority exercises
absolute and centralized control over all aspectsof life.

e Egalitarianism: Itisasocia and political philosophy asserting theequality of all
men, especially intheir accessto therightsand privilegesof their society.

¢ Decentralization: Itisthe processof redistributing or dispersing functions, powers,
peopleor thingsaway from acentral location or authority.

e Autonomy: It refersto aself-governing country or region.
¢ Paraphernalia: It means miscellaneousarticles or equipment.

5.9 ANSWERSTO ‘CHECK YOUR PROGRESS

1. Therearethree different viewsregarding the relationship between local self-
government and democracy. Asper thefirst view, loca salf-government isdefined
insuch amanner that democracy isshownto beincompatiblewithitstrue nature.

2. Rousseau’sdoctrine of general will believed inthewill of the people. He was
clearly opposed to the exercise of sovereignty by anybody other than the entire
community.

3. Thelocal administration isresponsibleto solvethe problemsat the grassroots
level. The local administration is also responsible for the execution and
implementation of the various progressive schemes and programmes that are
launched by the government.



4. Thefactorsinfluencing India sgrassroot politicsare: Democratic
. . Decentralization
e Democratic consciousnesswelfare of the masses
e Participationineections
o Effect of education NOTES
¢ Linkagesbetween panchayat membersand police and bureaucrats

5. Thesarpanch of agram panchayat iselected from amongst the el ected members
of the gram panchayat.

6. Thefunctionsof the panchayat samiti areasfollows:
e Community development: Thisinvolvesincreasng production and employment
¢ Production programme
e Socia service heath communication

7. The pramukh presidesover and conductsthe meetingsat the zillapanchayat. He
sends a report to the collector regarding the work of the secretary of zilla
panchayat.

8. The 73rd Amendment to the Constitutional of Indiacameinto forcein 1992 to
provide congtitutional statusto the Panchayati Rgj institutions.

9. Thepanchayati rgj system existsin al the states except Nagaland, Meghalaya
and Mizoram, andinall unionterritoriesexcept Delhi.

10. Asper the 74th Condtitutiona Amendment Act, 1992 theurbanloca bodies(ULBS)
are segregated asfollows:

e Nagar panchayatsfor ‘urban’ areas
e Municipal councilsfor small urban areas
e Municipa corporationsfor metropolitan areas

11. Themayor inthe municipal corporation isgenerally elected through indirect
el ections by the councillorsamong themsel vesfor aterm of oneyear which can
be renewed.

12. Article243Q providesfor theestablishment of threetypesof municipa corporations
inurban areaswhich areasfollows:

e A nagar panchayat for atransitional area, that isto say, an areaundergoing
transitionfromarural areato an urban area

e A municipa council for smaller urban area
e A municipal corporationfor alarger urban area

5.10 QUESTIONSAND EXERCISES

Short-Answer Questions

1. Writeashort note on theevolution of local self-governmentin India.
2. Mention the nature and scope of local administrationin India.

3. What are Panchayati Raj.

4. What factorsinfluence India’ sgrassroot politics?

5. What isPanchayat Samiti? Stateitsfunctions.
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L ong-Answer Questions

1. How areideasof autonomy and decentralization related tolocal salf-government?
2. DiscussthevariousPanchayati Rgj Ingtitutionsin India.
3. Evauatethe 73rd and 74th Amendmentsto the Indian Congtitution.

4. Briefly discussthe changesintroduced with theimplementation of the 73rd and
74th Amendment isto the constitution.

5. Discusstheroleof ZilaPanchayat.
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6.0 INTRODUCTION

Though Indiaisafederation, theword ‘federal” doesnot appear inits Congtitution. The
Indian Constitution describes Indiato be a‘Union of States'. According to British
academic, A.H. Birch, ‘A federal system of government is one in which thereis a
division of power between onegenera and several regional authorities, each of which,
initsown sphere, isto coordinate with the others, and each of which actsdirectly onthe
peoplethroughitsown administrative agencies .

Thus, going by the definition of federalism, Indiahastwo sets of government:
central government and state governments. The Indian Constitution also providesfor
thedivision of power between the centre and the states. The Constitution al so provides
for anindependent judiciary intheform of the Supreme Court of Indiato re-enforcethe
division of powersasand whenit standsviolated.

In this unit, you will study about Centre-State relations in the legidative,
adminigtrative and financial fieldsaswell asthefrequent areas of conflict between the
Centre and the states.

6.1 UNIT OBJECTIVES

After going through thisunit, you will be ableto:
¢ Discusslegidativerelationsbetween the Union and the states

¢ Explain the distribution of administrative powers between the Centre and the
states
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¢ Describetheregulation of financial relations between the Centre and the states
o Analysetheareasof conflict between the Centre and the states

6.2 LEGISLATIVE RELATIONS

A study of the Centre-State rel ationsin the I ndian Constitution showsthat the Makers
of the Congtitution gave more powersto the Centre as compared to the state. Thelogic
behind thiswasthat amore potent federalism (that is, more powerful states) would have
weskened thefedingsof national unity. Thetraumaof partition, the problem of integration
of princely states and the need for planned economic development for removing
backwardness, poverty and food shortage prompted the Constitution makersto establish
astrong centre.

Thenatureof Centre-Statere ationsemergesfromthestarting point whereformally
and inthewording of the Constitution, Indiadoesnot designateitself asafederal state,
rather a* Union of States . Thereason isthe Indian federation was not theresult of an
agreement, and therefore, no state in Indiahad theright to secede. The Constitution of
Indiaconceived of thedivision of the country into statesfor administrative convenience.
It sought to achieve asmooth working relationship between thetwo level sof the Union
andthegtatesby tilting heavily infavour of theUnionindl fie dsof legidative, adminigtretive
andfiscal relations.

Articles 245 to 254 deal with the distribution of legidative powers between the
Union and the states. Articles 245 to 246 provide that the Union Parliament shall have
exclusivejurisdiction to make lawsfor thewholeor any part of theterritory of India,
withregardto all mattersincluded intheUnion List. ThesubjectsintheUnion List are
of nationa importanceand includeamong itsninety-seven items—defence, foreign affairs,
currency, and so forth.

The states have been empowered to make laws on all mattersincluded in the
SateList. TheSateLigtinitssixty-six entriesincludeslaw and order, loca government,
public health, education and agriculture, and others.

Athirdligt, thatis, aConcurrent List hasa so been provided in the Constitution.
Theforty-seven entriesinthe Concurrent List includethelegal system, tradeand industry
and economic and social planning. Both the Centre and the state governments can
legidate on the subjectsof the Concurrent List but in case of conflict betweentheUnion
and the state governments, the Union law prevails.

The Condtitution a so enumerates certain conditionsinwhich the Union Parliament
isauthorized to make laws on asubject mentioned inthe State List. These conditionsare
asfollows.

e UnderArticle 249, if the Rajya Sabha passes aresol ution, supported by at
least two-thirds of its members, present and voting, declares a particular
subject to beof ‘ nationa interest’ the Parliament becomes competent to make
law on the specified state subject, for aperiod of not morethan oneyear at a
time.

e Under Article 250, the Parliament has the power to make laws on state
subjectsfor thewholeor any part of theterritory of Indiaduring the operation
of aproclamation of Emergency’.



e UnderArticle 251, thelaw passed by the Parliament under Articles 249 and Centre-State Relations
250 prevailsin case of itsinconsistency or repugnancy with thelaw made by
aState Legidature.

e Under Article 252, two or more states may request the Parliament to make
lawsfor themwith respect to any state matter. But such law(s) will begpplicable
to only those stateswho so desire. Subsequently, other statesmay al so adopt
that law by passing resolutionsintheir legidatures. Such act can be amended
or repeal ed by the Parliament only and not by the State L egidature.

The provisionsof thisArticle have been used by the statesto surrender their
powers in favour of the Union, for example, by the states of Andhra,
Maharashtra, Odishaand Uttar Pradesh, authorizing the Parliament to enact
lawsfor the control and regul ation of prices.

e Under Article 253, the Parliament iscompetent to makelawsfor thewholeor
any part of theterritory of Indiatoimplement India sinternational treaties,
agreementsor conventionswith any other country or countries. The Parliament
iscompetent to make law for this purpose on any subject, including the state
subjects.

o Any hill passed by the State L egidlature can be reserved by the Governor of
that statefor the consent of the President. The President may veto such alaw
without giving any reason. Thus, in such case, the President’s power of veto
isabsolute. Besides, there are certain matters within the State List and the
Concurrent List of which the states must take the previous sanction of the
President before making lawson them.

e ThedatescomprisingtheUnion of Indiahavebeen namedintheFirst Schedule,
yet the Constitution empowers the Parliament to admit new states to the
Union or establish anew state. The Parliament can increase or decreasethe
areas of a state, change its name, alter its boundaries, or cause a state to
completely disappear by merger or integration with adjoining states.

NOTES

6.3 ADMINISTRATIVE RELATIONS

Inthefield of administration, the Centre has still more powersthan it possessesinthe
field of legidation. Normally, the administrative powers of the Centre correspond to the
mattersover which it has power to makelaw. Thisisprovided for under Articles 73 and
162. Union government can administer over statesin thefollowing ways.

e AccordingtoArticle 256, the executive power of every stateisto beexercisedin
such away asto ensure compliance with thelaws made by the Parliament.

e Under Article 257, the Union Executiveisempowered to give such directionsto Check Your Pr_ogress
astate asmay appear to the Government of Indiato be necessary for thepurpose. || * R‘g“g;:;ﬁ‘[}t'g * of
Not satisfied with the general power of the Union to givedirectionsto the states, which deal with the
the Constitution goes astep further and calls upon every state not to impede or legislative powers
prejudi ce the executive power of the Union inthe state. The Union’s powers of between the Union
giving directionsinclude certain specific matterssuch as; (a) The construction and the sates.
and maintenance of means of communication which are of national or military || > g&g‘g :f
importance, and (b) The protection of railwayswithin the states. includedin the

Union List?
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e Article 258 empowersthe Union government to entrust to the state, conditionally
or unconditionally, any additional functionsrelating to any matter to which the
executive power of the Union extends. In other words, the states can be asked to
exercisethe executive powersof the Union. In such acase, the Union shall pay
the states official s extra costs which they incur in exercising these additional
functions.

¢ The presence of all-India serviceslike the Indian Administrative Service, the
Indian Police Service, and others further makes the authority of the central
government dominant over the states. The membersof these all Indiaservices
are appointed by the President of Indiaon the basisof acompetitive examination
held by the Union Public Service Commission. These services serve both the
Centre and the states. The creation of these servicesisnot strictly federal, for the
states have no say inthismatter.

o Articles352to 360 containtheemergency provisionswhich empower the President
in effect to suspend the Constitution and to take over the administration of astate
or states of thendian Unionif heissatisfied that thereisathreat to the security
of the nation, or a breakdown in the constitutional machinery of a state, or a
financial emergency.

e Governorsto the states are appointed by the President on the recommendations
of the central government.

o Article339(2) expresdy extendsthe executive power of theUnionto givedirections
to astatewith regard to the drawing up and execution of schemesspecifiedinthe
direction, to be essential for thewelfare of the scheduled tribesin the state.

6.3.1 Machinery for Inter-Sate Relations

The emphasisin the Constitution ison administrative cooperation and hence provisions
aremadeforit.

1. The Condtitution hasanimportant provision embodiedinArticle 262 deding with
thewatersof inter-stateriversand river valleys. Thus, under thisArticle, Parliament
may establish an inter-state agency to adjudicate disputes and complaintswith
regard to the use, distribution or control of watersof inter-stateriversor river-
valeys. Aninter-state council hasbeen established by the President on apermanent
basis.

2. Article263 providesfor the establishment of another inter-state Council to enquire
into, and to advise upon the disputes between the Centre and the states, or amongst
the statesthemselves.

3. Besides, thereisaframework of voluntary cooperation at administrativelevel for
resolving problems that may arise between the Centre and the state. The
Condtitution providesfor inter-state del egation of functions, which makesoperation
of Indian federalism adequately flexible. Thus, whereit isinconvenient for one
government to carry out itsadministrative functionsdirectly, it may havethose
functions executed through the other state governments.

4. The StatesReorganizationAct of 1956 grouped thestatesinto five Zona Councils.
They do not congtitute alayer of government between the Centre and the states;
they areadvisory bodies. TheZona Council consstsof theUnionHome Minister,
whoisthe Chairman and the Chief Ministersinthe Zone. Theideawasto provide
aforum wherethe states could discuss and resol veinter-state disputes.



6.4 FINANCIAL RELATIONS

Thefinancial relations between the Centre and the states are regul ated according to the
provisionsof Part X11 of the Congtitution. TheUnion and the State Listsal so refer to the
financid jurisdiction of the Centreand the state. Thefinancia relationsare, however, not
amatter of concurrent jurisdiction.

6.4.1 Taxing Powers of the Centre and the States

By and large, taxesthat have an interstate base arelevied by the Centre and those with
alocal base by the states.

Articles 269 to 272 and entries 83 to 88 of the Union List deal with the taxes
levied and collected by the Union. Thesetaxesfall under five categories:

e Taxeslevied by the Union but collected and appropriated by the state, for
example, stamp duties, dutiesof exciseon medicina and toilet preparations,
and soforth.

e Taxeslevied and collected by the Centre and compul sorily distributed between
the Union and the State.

e Taxeslevied and collected by the Centre but assigned to the state, for example,
taxesonrailway faresand freight, estate duties, and others.

e Taxeslevied and collected by the Centre may be distributed between the
Union and the states, if Parliament by law so provides, for example, Union
exciseduties.

e Taxeslevied and collected and retained by the Centre, for example, customs,
corporation tax, surcharge on income-tax, and so forth.

The State List contains nineteen items, for example, land revenue, liquor and
opium excise, stamps, taxes on land and buildings, taxeson vehicles, and others. Every
stateisentitled tolevy, collect and appropriate these taxes.

6.4.2 Grants-in-Aid

A remarkablefeature of the Congtitutionisthe provision of threetypesof grants-in-aid
by the Centreto the states:

o Article 275 makes specific provisionsfor grants-in-aid given to the stateswhich
areinneed of assistance, particularly for theimplementation of their devel opment
schemes.

¢ Grants-in-aid under Article 282 may be madefor any public purpose.
e Grantsunder Article 273 are given to the states of Assam, Bihar, Odishaand
West Bengal inlieu of the export of jute and jute products.
6.4.3 Consolidated Fund
Under Article 266, a Consolidated Fund for the central government and a separate
Consolidated Fund for each of the states have been created.

The purpose of creating these fundswasto ensure that no appropriation can be
made from these funds without the authority of the law so that the salaries and other
alowancesof the President, the Union ministers, judges of the Supreme Court and high
courts, and so forth could regularly be paid without being avotableitem of the budget.
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6.4.4 Contingency Fund

Article 267 providesfor the establishment of a Contingency Fund of India(CFl), and
similar contingency fund for each of the states, so that the advances may bemadetothe
Centre and the state respectively for meeting unforeseen expenditure, pending the
legidativeauthorization.

6.4.5 Finance Commission of India

Article 264 providesfor the creation of aFinance Commission of Indig, andArticles280
and 281 deal with itscomposition, powersand functions. The membersof the Finance
Commission shall be appointed by the President. The Commission makes
recommendationson thedistribution of shared and shareabl etaxesand other ass gnments
between the Centre and the states, or among the statesthemsel ves.

6.4.6 Planning Commission

The Planning Commission was established in 1949 by aresol ution of the cabinet witha
purposeto suggest measuresfor augmenting the resources of the country, their effective
and balanced utilization, determining the priorities, stages, progress and machinery of
planning inthe country. It isan extra-congtitutional agency, which fulfillstherole of an
advisory technical body inthefield of planning. It isresponsiblefor formulating Five-
Year Plansfor nationd devel opment. The plansfindized by the Commission arediscussed
and finaly approved by the National Devel opment Council.

6.4.7 National Development Council (NDC)

TheNDC was congtituted inAugust 1952. It isthe highest reviewing and advisory body
inthefield of planning. The members of the Council are the Prime Minister, Chief
Ministersof dl the states, the members of the Planning Commission and since 1967, all
theUnion cabinet ministers. TheNDC isaforumwherethe central government interacts
withthe state governments. Its purposeisto bring about cooperation between the central,
state and thelocal governmentsin the hugetask of development. The Five-Year Plans
become operationa only after they have been approved by it.

6.5 AREASOF CENTRE-STATE CONFLICT

Despitethefact that thereisadivision of powers between the Centre and the states, the
statesare dissatisfied becausethey fedl that the balance of power isheavily infavour of
the Centre. They asofeel that the Centre has used itspower in such away that thereis
no autonomy |eft to them even in matters mentioned inthe State List.

The Union—State relations in India took a new turn after the Fourth General
Elections (1967). Till 1967, the Congress party dominated the Centre and the state
governments. During this phase, the Union—State conflictswereinternal problems of
the Congressparty and resolved at that level only. The post-1967 political scenario saw
the emergence of non-Congress governmentsin the states as well asin the Centre.
Now, theinternal mechanism of the Congress Party could not resolvethe conflictsand
they not only cameto the surface but also becameincreasingly intensive.



Themagjor conflict areas between the Union and the states can be broadly classified Centre-State Relations
into three categoriesof issues, though no rigid compartmentalization is possible, namely:
¢ Politica dimension
e Adminigrativedimenson NOTES
e Economicandfinancia dimension

1. Political Dimension

There isatendency in our country to view politics through the constitutional legal
mechanism and to suggest constitutional amendmentsfor resolving political problems.
Thecondtitutiona framework isstablewhilethepolitical context of therelations changes.
Thefour aspectsof political dimensionsof Centre-Staterelationsare asfollows:

(i) Dynamicsof political parties: Aslong asthe same political party held sway
over both the Central and the state level s of the system, only intra-party factors
wereimportant in determining the Centre-State rel ations. But in an emerging
multi party system, where at least a few of the state governments are under
partiesdifferent fromthe onein power at the Centre, inter-party factorsdetermine
the Centre—State relations and tend to make them more complex. From the
viewpoint of the central government, on the basis of inter-party relations, the
state governments can be divided into threetypes:

e |denticdl, that is, of the same party
e Congenid, that is, whereideological and/or interest gapislow

o Hodile that is, wherethe party in power at the statelevel isradically different
initsideologica and political orientation, for example, Congressand Bharatiya
Janata Party (BJP)

Obvioudy, the Centre' srelationswiththe* hogtile’ state governmentsaremore
difficult and compromisesare not easily reached on awide variety of issues.

(ii) Politics of coalition: The Indian party system now has had a considerable
experience of coalition governments. If party ruling at the statelevel and central
level issame, therel ations between state and central governmentsare congenial.
The central government may even tolerate extra-constitutional actions of the
state government. For example, the NDA government did not make any moveto
impose President’sRulein Gujarat at thetime of Gujarat riots, when the Modi
government showed total lack of interest in curbing theriots.

Ontheother hand, if astatelevel coditionisadifferent party fromtheonethatis
at the Centre, the state government may be considered hostile. In thissituation,
the state | eadership of the opposition party (belonging the party dominant at the
Centre) would usually likethe central |eadership usethe governmental power to
undermine the state government, for example, the BJP-led coalition (NDA)
government dismissed RashtriyaJantaDal (RIJD) government in Bihar led by
Rabri Devi in 1999 inthewake of the caste-classviolence but did not do any such
thing during the Godhrariots.

(i) Presdent’sRule (Article356): One of the most conspicuous and widely used
instruments of central power over the statesisthe provisionfor President’sRule
under Article 356. Thiswas meant asa ' safety valve' in the political system to
prevent an authority vacuum in case of abreakdown of congtitutiona machinery in
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aparticular state. However, in practice, thisArticle hasbeen so frequently used for
purely partisanintereststhat it hasbecome detrimental for our political system.

President’srule can beimposed either on the recommendati ons of the Governor
or evenwithout, that is, on the satisfaction of President (in other words, the Prime
Minister) himself. During the period 1950-89, therewere seventy-nine presidential/
central interventionsin the state. The bulk of these emergencieswere declared
during the Congressruleunder IndiraGandhi (forty-e ght emergencies) and during
thereign of the Janata Party (sixteen emergencies). Thedissolution of nine State
Assembliesand proclamation of President’srulein 1977 aswell asin 1980 wasa
political moveand ablow to thefederal democratic structure of the country.

Theuseof Article 356 perceptibly declined in the 1990s after the end of the one
party dominance. It wasin 1997 that for thefirst time, the President openly asked
the Prime Minister and his cabinet to reconsider the proposal for the dismissal of
UP state government before signing the proclamation.

(iv) Integrity of the states: One of the first tests of afederal system is that the
federating unitshavedigtinct territorial identity and their integrity ismaintained. In
thisrespect, the statesin the Indian political system are severely handicapped
because the Constitution doesnot protect their identity and integrity.

Thus, there have been persistent demandsfor statehood by Union Territoriesand
sub-regiona groups, for example, Telangana, Vidarbha, Bodoland, and others. Sincethe
Centre alone hasthe power to create new states, itimposesaconsiderable strain on the
Centre-Staterelations, if the Centre refusesto comply with the state demand.

2. Administrative Dimensions

Relationsbetween the Centreand the tatesare essentidly political. Theoperationd aspects
of the political system can beregarded asthe administrative dimension of theserelations.

(i) Partisan role of the governor: The Governor of a state is appointed by the
President on the advice of the central government for afive-year term, but holds
hisofficetill the pleasure of the President (Article 156).

The role of the Governor has become one of highly contentious issuesin the
Centre-Staterelations. The main issuesof contention relate to the appointment
of the Governor by the Centre and hispartisan rolein theformation and dismissal
of a state government at the behest of the Centre. The Governorship is now
treated asareward for political loyalistswho could not be accommodated in the
cabinet and pliable bureaucrats prospecting for post-retirement employment. This
has reduced the Governor to amere rubber-stamp or agent of the Centre.

On many occasions, Governors have dismissed Chief Ministerswhen the matter
should have been decided by the State L egislature. The dismissal of the Janata
Dal government in Karnataka (April, 1989) and Kayan Singh government in UP
(1998), Rabri Devi government in Bihar (1999) are some of the instances of
violationsof constitutional propriety by the Governorsof the states.

Apart fromthis, the Governors have also been interfering in the daily affairs of
the statesin the name of discretionary powers. Suchinterference by Governors
in state government’s affairs and abuse of their powersfor partisan reasons has
been giving riseto afeeling of insecurity among the states.

(i) Bureaucracy: Bureaucracy is another area of friction between the central
government and the state. The points of issue are neutrality of services and



formation of new al-India services. The states criticize the Centre for its Centre-State Relations
discriminatory use of all-India services. The state governments do not have

adequate control over these servicesasfar astheir developmental responsibilities

are concerned. Bureaucrats posted at the state level look to the Centre for

protection to thedetriment of state’spolitical authority. Itisbeing alleged by many NOTES

state governments that the bureaucrats, appointed by the Centre, do not show
loyalty towardstheimplementation of state government’spolicies, if thepolitical
party at the Centre and the state are hostile to each other.

Another issueisthequestion of theformation of dl-Indiaservicesand theopposition
to such formation on part of the states. There are three main reasons for the
states' opposition. First, the creation of the all-India services cuts at effective
spread of state services, thus reducing employment opportunitiesfor the sons of
thesoil. Second, the all-Indiaservices encroach upon state autonomy and thirdly,
they alsoinvolvelarger expenditure because of high salary scales.

(iii) Misuseof massmediaby the Centre: Themisuse of massmediafor political
purposes has also been an area of tension between the Centre and the states. It
has been alleged that the mediaisthe ‘ mouth piece’ of the Union government.
However, with the establishment of the Prasar Bharti and the establishment of
numerous satellite channel s, the scenario has changed to agreat extent.

(iv) Law and order probleminthestatesand theroleof the Centre: Maintenance
of law and order is primarily astate subject and to achieve thisgoal they have
their own agenciesand organizations. Besidesall this, there are agencies of the
central government to ensure law and order such asthe Central Reserve Police
Force (CRPF), the Border Security Force (BSF), the Central Industrial Security
Force (CISF) and others. The maintenance of ‘ parallel” agencies by the central
government isavery ‘unusua’ feature of thelndian federal system. The states
arguethat since public order isastate subject, so the setting up of central police
forcesisan encroachment ontheir jurisdiction.

Inrecent years, inview of increasein militant movementsin various partsof the
country, the states themsel ves have become more and more dependent on central
forces asthey cannot deal with the problems solely with their own resources.
Now, theissue of contention isdeployment of fewer central forcesthan required
by the state.

However, the issue of deployment of armed forces and the repeal of Armed
Forces Special PowersAct becamethe core of confrontation between the state
of Manipur and the Centrein August 2004. It wasfollowed by massagitation and
shifting of Assam Riflesfrom the state.

(v) Inter-state disputes: In India, there are two types of inter-state disputes,
namely, inter-state water disputesand inter-state boundary disputes. Examplesof
inter-state water dispute are Cauvery water dispute between Karnataka, Kerala
and Tamil Nadu; Narmada water dispute between Gujarat, Madhya Pradesh,
Maharashtraand Rajasthan.

Inter-state boundary disputes represent the unsettled i ssues of reorgani zation of
states. Still existing disputes are between K arnatakaand Maharashtra, Punjab
and Haryana, Assam and Nagaland.

The Centre’ sinvolvement in such disputesismore asan arbitrator and lessasan
interested party and it thusgetscaught ininter-state crossfire. Thedisputesmanifest
themselves not in amovement away from the Centre but in aconcentration of
conflicting demandsonit, which cut acrossparty lines.
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3. Economic and Financial Dimensions

Thefinancia weaknessof the stateshasbeen amajor areaof tension between the Centre
andthegtates. Fromthe state€' spoint of view, the allocation of financial resources between
the Centreand the statesisfaulty. The state' sresourcesin raising the financesare meager
whereas they have been assigned a wide range of responsibilities of social welfare,
education, rural development, and others. However, with the advent of the process of
globalizationin India, the statesare now ableto attract MNCsand privateinvestorsand
arenow ableto generatefundsfor themselves. Earlier, ontheir own, the state could not
take up any major project. Also, the Centre used to adopt discriminatory attitude based on
politica reasonsinthe autonomy alocation of grants-in-aid to the states.

Theroleof Planning Commissionisalso another controversd matter. The Planning
Commission has been accused of political considerationsin allocating developmental
projectsto the state. Poor stateslike Bihar have always complained that they were not
being given enough funds.

6.5.1 Demand for State Autonomy

Fromtheaboveandyss, it becomesclear that consensusand cooperation, which arepre-
requisitesfor the smooth functioning of the Union-State rel ations, have been, timeand
again, eroded and replaced by agrowing politics of confrontation. The states have been
developing afeding of deprivation ontheground that the Centre hasdenied them the due
autonomy. Fromtimeto time, anumber of Commissionshavebeen appointed tolook into
Centre-Statere ationsand to suggest reformslikethe Adminigrative Reforms Commission
(1967), SarkariaCommissionwhich submitted itsreport in 1988. However, the suggestions
by these Commi ssions have not beenimplemented by the successive governmentsat the
Centre. Therefore, the demand for more autonomy from the Centre hastaken different
formslike demand of the people of certain areasfor secession from the Indian Union
(Kashmir), demand of peopleof certain statesfor autonomy or more powers, demand of
peopleof certain areasfor separate statehood (Bodoland, Vidarbha, and others), demand
of peopleof certain Union Territoriesfor full-fledged statehood, and so forth.

In conclusion, one can deducethat thetensionsin the Centre-Staterelationsare
politically motivated. The best way to avoid Centre-State conflict isfor the Centreto
show imagination, understanding and aspirit of accommodation, and that it should grant
the states adequate finance without discrimination.

6.6 INTER-STATE COUNCIL

Article 263 of the Congtitution of Indiaprovidesfor the establishment of an Inter-State
Council. Thisistheonly article of the sub-chapter * Co-ordination between States' of
Chapter |1 -Administrative Relations of Part X1 of the Constitution - Relations between
the Union and the States. Thetext of thearticlereadsasfollows:

263. Provisionswith respect to an Inter-State Council - If at any timeit appears
to the President that the public interest would be served by the establishment of a
Council charged with the duty of -

(@) inquiringinto and advising upon disputeswhich may have arisen between States;

(b) investigating and discussing subjectsinwhich someor all of the States, or the
Union and one or more of the States, have acommon interest; or



(c) making recommendationsupon any such subject andin particular, recommendations
for the better co-ordination of policy and action with respect to that subject, it
shall be lawful for the President by order to establish such a Council, and to
define the nature of the duties to be performed by it and its organization and
procedure.’

The genesis of the article can be traced directly to Section 135 of the Govt. of
IndiaAct, 1935 provided for establishment of Inter-Provincia Council with dutiesidentical
with those of the Inter-State Council. At the time of framing of section 135 of the
Government of IndiaAct, 1935, it was felt that ‘if departments or institutions of
coordination and research areto be maintained at the Centrein such mattersasAgriculture,
Forestry, Irrigation, Education and Public Healthand if such ingtitutionsareto beableto
rely on appropriationsof public funds sufficient to enablethemto carry ontheir work,
thejoint interest of Provincial Governmentsinthem must be expressed in someregular
and recognized machinery of Inter-Governmental consultations.” It wasalso intended
that the said Council should be set up as soon asthe Provincia autonomy provisions of
Government of IndiaAct, 1935 cameinto operation.

In the Constituent Assembly debate held on 13 June 1949, the article on Inter-
State Council was adopted without any debate.

Formations

AsArticle 263 makesit clear, the Inter-State Council isnot apermanent constitutional
body for coordination between the States of the Union. It can be established ‘ at any
time' if it appears to the president that the public interests would be served by the
establishment of such aCouncil.

Theprovision of Article 263 of the Constitution wasinvoked for thefirst timeon
9August 1952 when President by anatification established the Central Council of Health
under the Chai rmanship of the Union Minister of Health and Family Planning ‘ to consider
and recommend broad linesof policy inregard to mattersconcerning hedthin all aspects .

By similar notificationsthe President established the Central Council for Local
Government and Urban Devel opment on 6 September 1954 and four Regiona Councils
for Sales Tax and State Excise Dutieson 1 February 1968.

However, the National Development Council was set up on 6 August 1952, by an
executive order on the recommendation of the Planning Commission, asthe Planning
Commission itself was set up by an executive order of the government. Similarly, the
Nationd Integration Council was set upin 1962 without any courseto Article 263 of the
Constitution. The annual conferencesof Chief Ministers, Finance Ministers, Labour
Ministers, and Food Ministers have been taking place to discussimportant i ssues of
coordination between the Centre and the states. In fact, the issues of inter-state and
Centre—state coordination and cooperation were being discussed in a multitude of
meetings on specific themes and sectorsin an ad hoc and fragmented manner.

TheAdminigrative Reforms Commisson (1969) fdt the' need for asngle’ standing
body towhich all issuesof national importance can bereferred and which can adviseon
themauthoritatively after taking dl agpectsof the probleminto account’. The Commission
recommended the setting up of Inter-State Council under Article 263 (b) and (c) of the
Congtitution and felt that saddling the proposed Council with functionsoninquiring and
advising on disputes between States under article 263 (a) would prevent it from giving
full attention to the various problems of national concern.
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Thisview was endorsed by the Commission on Centre-State Rel ations (1988)
which recommended that ‘ the Council should be charged with dutiesin broad terms
embracing the entire gamut of clauses (b) and (c) of article263'.

Government accepted the recommendati on of the SarkariaCommissionand notified
the establishment of the Inter-State Council on 28 May 1990.

Notification

The Inter-State Council was established under Article 263 of the Constitution of India
through aPresidential Order dated 28 May 1990.

The Council isarecommendatory body with thefollowing duties: -

(@) Investigating and discussing such subjects, inwhich someor al of the Statesor
the Union and one or more of the States have a common interest, as may be
brought up beforeit;

(b) Making recommendations upon any such subject and in particular
recommendationsfor the better coordination of policy and action with respect to
that subject; and

(c) Deliberating upon such other matters of general interest to the Statesasmay be
referred by the Chairman to the Council .

The Council shall consist of:
(@ PrimeMinister —Chairman
(b) Chief Ministersof al States—Member

(c) Chief Ministers of Union Territories having a Legislative Assembly and
Administratorsof UTsnot having aL egidativeAssembly —Member

(d) Six Minigtersof Cabinet rank inthe Union Council of Ministersto be nominated
by the Prime Minister —Member

The Presidential Order of 1990 has been amended twice vide Orders dated 19
July 1990 and 24 December 1996 providing for Governor of a State under President’s
ruleto attend the meeting of the Council and nomination by the Chairman of permanent
inviteesfrom amongst the other Union Ministers, respectively.

Procedure

Intermsof clause2(d) of the Inter-State Council Order of 28 May 1990, the Council has
laid down, withtheapproval of the Centra Government, the procedureto be observed by
it in the conduct of its business. The Council has further adopted the guidelinesto be
followed for identifying and selecting issuesto be brought up beforeit.

If any matter issought up beforethe Council by the Central Government or by
the Government of any State or Union territory, aformal reference shall be madetothe
Council, addressed to the Secretary of the Council, with aself-contained note setting out
—theissueor issuesinvolved and the reasons for making the reference, together with
supporting documents, if any; and the constitutional and legal implicationsof thesaid
iSsueor issues.

Onreceipt of thereference, the Secretariat of the Council shall examineitinal
itsaspects, inter-alia, with reference to the guidelines adopted by the Council and other
relevant material . After reference has been examined, the Secretary of the Council shall
submit the case to the Chairman with hisrecommendation for obtaining the ordersof the



Chairman as to whether the issue or issues raised therein should be included in the Centre-State Relations
Agendafor the meeting of the Council.

It shall be open to the Secretariat to take up any proposal relating to amatter of
general interest and submit the sameto the Chairman, for hisordersastoitsinclusionin
the agenda.

Themeetings of the Council shall beheldin Delhi or any other convenient place
determined by the Chairman. Ten membersincluding the Chairman shall form thequorum
for ameeting of the Council.

The Secretary shall evolve a system of monitoring the action taken on the
recommendations of the Council by the Central Government, the Government of any
State or the Union territory concerned. He shall, at appropriate stages, causeinformation
inthisregard to be made available to the Council.

The meetings of the Council are held in camera. Therefore, the details of the
agendaitemsand proceedings of the meetings cannot be shared in the public domain.

NOTES

M eetings

TheInter-State Council hasmet for only ten times. The meetings of the Council areheld
in camera and therefore the details of the agenda items and the proceedings of the
meetings cannot be shared in the public domain.

The First Meeting of thenter-State Council washeld in October 1990 to discussthe
following agendaitems:
¢ Report of the Sarkaria Commission on Centre-State Relations
¢ Levy of tax oninter-state consignment of goods
¢ Transfer of additional excise dutiesfrom man-madefabricsto thetextilefibres/
yarn stage
e Setting up of special courtsfor speedy trial of economic offencesand offences
under the Narcotic Drugsand Psychotropic SubstancesAct

The Second M eeting of the Council held on 15th October 1996, discussed thefollowing
agendaitems:

e Consideration of 179 recommendations of Sarkaria Commission onwhichthere
was aconsensusin the Sub-committee of the I nter-State Council

¢ Methodology for examination of 44 recommendationsof SarkariaCommissionon
Centre-State financial relations, 11 recommendations on which therewas no
consensusin the Sub-committee and one recommendation rel ating to Centre—
State relationsin the sphere of education

¢ Methodology for examination of the recommendations of SarkariaCommission
relating to emergency provisionsincludingArticle 356

¢ Appointment of High-Level Committee

The Third Meeting of the Council held on 17th July, 1997 discussed the following
agendaitems:

¢ Action taken on recommendations adopted at the Second meeting of the Inter-
State Council held on 15.10.96

e Alternative Scheme of Devolution of Sharein Central Taxesto States
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o AmendmentstoArticle 356
o Chapter X of SarkariaCommission on Centre-State Financial Relations

The Fourth M eeting of the Inter-State Council held on 28th November 1997, discussed
thefollowing agendaitems:

o Chapter X of SarkariaCommission Report on* Centre-State Financial Relations
e Chapter 1V of SarkariaCommission Report on‘ Role of Governor’

e Chapter XVII of Sarkaria Commission Report on ‘Inter-State River Water
Disputes

o Chapter XI of SarkariaCommission Report on‘ Economic & Socia Planning’
e Chapter XV of SarkariaCommission Report on ‘ Forests

¢ Actiontaken ondecisionstaken inthe Third meeting of the Inter-State Council
held on 17th duly, 1997

The Fifth M eeting of the Inter-State Council held on 22nd January 1999, discussed the
following agendaitems:

e Emergency Provisions (Articles 355 and 356 of the Constitution of India

¢ Guidelinesfor Conduct of Businessof the Inter-State Council

e Economic & Socia Planning

¢ Implementation Report on the recommendations endorsed by the Inter-State

Coundl

The Sixth M eeting of the Inter-State Council held on 20th May 2000, discussed the
following agendaitems:

o Chapter |11 of SarkariaCommission Report on* Administrative Relations

e Chapter V of SarkariaCommission Report on‘ Reservation of Bills

e Chapter X of SarkariaCommission Report on‘Financial Relations

o Chapter XI1 of SarkariaCommission Report on‘ Industries

e Chapter X1V of SarkariaCommission Report on‘ Agriculture’

e Chapter XV of SarkariaCommission Report on‘ Food and Civil Supplies

e Chapter XVIII of Sarkaria Commission Report on ‘ Trade, Commerce and
Intercoursewithin the Territory of Indid

¢ Action Taken Report on theissuesdecided and rai sed/discussed inthe Fifth meeting
of the Inter-State Council held on the 22nd January, 1999

¢ Implementation Report on the decisions taken by Inter-State Council on the
recommendations of the SarkariaCommission

e Removal of Restrictionson Movement of Essential Commaodities
o Post-retirement benefitsto Governors

The Seventh Meeting of the Inter-State Council held on 16th November 2001,
discussed thefollowing agendaitems:

e Chapter |1 of SarkariaCommission Report on‘ Legidative Relations

e Chapter 1V of SarkariaCommission Report on‘ Role of the Governor’

e Chapter VI of SarkariaCommission Report on‘All IndiaServices

e Chapter I X of SarkariaCommission Report on‘ Inter Governmenta Council’



o Chapter XI1I of SarkariaCommission Report on‘Mines& Minerals
e Chapter XIX of SarkariaCommission Report on‘MassMedia

e Chapter XX of SarkariaCommission Report on‘Miscelaneousmatters Language,
UTsand High Court Judges

¢ |mplementation Report on the decisionstaken by Inter-State Council initsearlier
meetings

The Eighth M eeting of the Inter-State Council held on 27th and 28th August 2003,
discussed thefollowing agendaitems:

e Adminigrative Relations

e Emergency Provisions

¢ Deployment of UnionArmed Forces

e Contract Labour and Contract A ppointments

¢ Implementation Report on the decisions taken by Inter-State Council on the
recommendationsof SarkariaCommission

e Good Governance-AnAction Plan

The Ninth M eeting of the Inter-State Council held on 28th June 2005, discussed the
following agendaitems:

¢ BluePrint of Action Plan on Good Governance
¢ Disaster Management - Preparedness of Statesto Cope With Disaster

¢ Implementation Report on the decisions taken by Inter-State Council on the
recommendationsof SarkariaCommission

The Tenth M eeting of the Inter-State Council held on 9th December 2006, discussed
thefollowing agendaitems:

1. Atrocitieson Scheduled Castesand Scheduled Tribesand status of implementation
of the Schedul ed Castes/Scheduled Tribes (Prevention of Atrocities) Act, 1989.

The Council-Secretariat closely monitors the implementation of the
recommendations of the Council with the concerned. In theten meetings of the Inter-
Sate Council held sofar, the Council hastaken fina view ondl the 247 recommendations
made by Sarkaria Commission on center-state relations. Out of these 247
recommendations, 65 recommendations have not been accepted by the Council, 179
recommendati ons have beenimplemented and 3 recommendationsare at various stages
of implementation.

6.7 SUMMARY

Inthisunit, you havelearnt that:

¢ Though Indiaisafederation, theword‘federa’ doesnot appear inits Congtitution.
TheIndian Congtitution describesIndiato bea‘ Union of States'.

¢ A study of the Centre-State rel ationsin the Indian Constitution showsthat the
Constitution makers gave more powersto the Centre as compared to the state.

o Articles 245 to 254 deal with the distribution of legidlative powers between the
Union and the states. Articles 245 to 246 provide that the Union Parliament shall

have exclusivejurisdictionto makelawsfor thewholeor any part of theterritory
of India, with regard to al mattersincluded intheUnion List.
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e Inthefield of adminigtration, the Centre has still more powersthan it possessesin

thefield of legidation. Normally, the adminigtrative powersof the Centre correspond
to the mattersover which it has power to makelaw.

¢ Thefinancia relationsbetween the Centre and the states are regul ated according

totheprovisionsof Part X1 of the Constitution. The Union and the State L ists
alsorefer to thefinancial jurisdiction of the Centre and the state. Thefinancial
relationsare, however, not amatter of concurrent jurisdiction.

Under Article 266, aConsolidated Fund for the central government and aseparate
Consolidated Fund for each of the states have been created.

Article 267 providesfor the establishment of a Contingency Fund of India, and
similar contingency fund for each of the states, so that the advances may be
madeto the Centre and the state respectively for meeting unforeseen expenditure,
pending thelegidative authorization.

The Planning Commission was established in 1949 by aresol ution of the cabinet
with apurposeto suggest measuresfor augmenting the resources of the country,
their effective and balanced utilization, determining the priorities, stages, progress
and machinery of planning inthe country.

Despite the fact that thereisadivision of powers between the Centre and the
states, the states are dissatisfied because they feel that the balance of power is
heavily infavour of the Centre. They also fed that the Centre has used its power
insuchaway that thereisno autonomy |eft to them evenin mattersmentionedin
theStateList.

One of themost conspicuous and widely used instrumentsof Central power over
thestatesisthe provisionfor President’s Rule under Article 356. Thiswas meant
asa'safety valve inthepolitical systemto prevent an authority vacuumin case
of abreakdown of congtitutional machinery inaparticular state.

The Governor of astateisappointed by the President on the advice of the central
government for afive-year term, but holdshisofficetill the pleasure of the President
(Article 156).

Thefinancial weakness of the states has been amajor area of tension between
the Centre and the states. From the state’ spoint of view, thealocation of financia
resources between the Centre and the statesisfaulty.

The states have been devel oping afeeling of deprivation on the ground that the
Centre has denied them the due autonomy. From time to time, a number of
Commissionshave been appointed tol ook into Centre-Staterd ationsand to suggest
reformsliketheAdminigrative Reforms Commission (1967), SarkariaCommission
which submitteditsreport in 1988. However, the suggestions by these Commissions
have not been implemented by the successive governmentsat the Centre.

6.8 KEY TERMS

¢ Federation: A federationisan organization made up of smaller groups, parties,

or states.

¢ National development council: ThisCouncil wasestablishedin 1952 and is

the highest reviewing and advisory body inthefield of planning.



e Caalition: Itisatemporary alliancefor combined action by of political partiesto Centre-State Relations
formagovernment.

e Governor: He/sheistheconstitutiona head of the state.

NOTES
6.9 ANSWERSTO ‘CHECK YOUR PROGRESS

1. Articles245to 254 of the Constitution deal with thelegidative powers between
the Union and the states.

2. ThesubjectsintheUnion List are of national importance and includeamong its
ninety-seven items—defence, foreign affairs, currency, and soforth.
3. Twoinstancesinwhichthe Union government prevailsover statesareasfollows:

e AccordingtoArticle 256, the executive power of every stateisto be exercised
insuch away asto ensure compliance with thelaws made by Parliament.

¢ Governorstothe statesare appointed by the President ontherecommendations
of the central government.

4. Articdles73and 162 of thelndian Condtitution providegreater administrative powers
to the Centre over states.

5. Thethreetypesof grants-in-aid provided by the Centreto the statesare asfollows:

o Article 275 makes specific provisionsfor grants-in-aid given to the states
which arein need of assistance, particularly for theimplementation of their
devel opment schemes.

e Grants-in-aid under Article 282 may be madefor any public purpose.

e Grantsunder Article273 are givento the states of Assam, Bihar, Odishaand
West Bengal inlieu of the export of jute and jute products.
6. ThePanning Commissionisresponsiblefor theformulation of Five-Year Plans
for national devel opment.

7. Onthebasisof inter-party relations, state governments have been divided into
threetypes:

e |dentical, that is, of the same party

e Congenid, thatis, whereideol ogical and/or interest gapislow.

o Hodile that is, wherethe party in power at the statelevel isradically different
initsideologica and political orientation, for example, Congressand Bharatiya
Janata Party.

8. Themisuse of mass-mediafor political purposeshasalso been anareaof tenson
between the Centre and the states. It has been alleged that the mediais the

“mouthpiece’ of the Union government. However, with the establishment of the

Prasar Bharti and the establishment of numerous satellite channel's, the scenario
has changed to agreat extent.

9. TheNational Development Council wasset up on 6 August 1952, by an executive
order on therecommendation of the Planning Commission.
10. Thelnter-state council consistsof:
(& PrimeMinister —Chairman
(b) Chief Ministersof al States—Member
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(c) Chief Ministersof Union Territorieshaving aL egislative Assembly and
Adminigtratorsof UTsnot having aL egidativeAssembly —Member

(d) Six Ministers of Cabinet rank in the Union Council of Ministersto be
nominated by the Prime Minister — Member

6.10 QUESTIONSAND EXERCISES

Short-Answer Questions
1. Writeashort note on the distribution of legidative powers between the Centre
and the states.
2. What isthe objective of creating the Consolidated Fund?
3. WhenisthePresident’s Ruleimposed on aparticular state? Give examples.
4. List someof theareas of the centre-state conflicts.
Long-Answer Questions
1. ‘Inthefield of administration, the Centre has still more powersthan it possesses
inthefield of legidation.” Discuss.

2. Why is‘bureaucracy’ considered asamajor areaof friction between the central
government and the state?

3. Discussthefour aspectsof political dimensionsof Centre-Staterelations.

4. Briefly discusstheroleof the Governor asamajor issue of conflict between the
Centre and the state.
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7.0 INTRODUCTION

Indiahas an extremely unique party structure that cannot be‘ classified’ easily. This
structureisdefined by the singular nature of Indian politics on one hand and the nature
of the relationship between the state and the society on the other. The party systemin
Indiabegan asasingle-party dominant system with the Indian National Congress (INC)
at thehelm of affairs. The INC enjoyed adominant position, bothin termsof the number
of seatsthat it held in the Parliament and the state | egid ative assemblies, and in terms of
itsorganizationa strength at thegrassrootslevd. Initidly, it enjoyed aposition of hegemony
because of itsrolein theindependence movement. However, thisgaveway for abalanced
multiparty system, when in 1977 the Janata Party government came to power. This
multiparty nature was strengthened with the rise of the right wing Bharatiya Janata
Party (BJP), which won electionsin 1996, 1998 and 1999. Over time, smaller regiona
parties, such as the Telugu Desam Party (TDP) from Andhra Pradesh, the Dravida
Munnetra Kazhagam (DMK) or All India Anna Dravida Munnetra Kazhagam
(AIADMK) from Tamil Nadu, the Bahujan Samagj Party (BSP) from Uttar Pradesh and
the Communist Party of India(Marxist) fromWest Bengal, Keralaand Tripura, have
also gained substantial significancein state and national level politics. Inthisunit, you
will study about the evolution of the Indian party system, and the various national and
regiona partiesexisting inthe country.

7.1 UNIT OBJECTIVES

After going through thisunit, you will beableto:
¢ Statethefundamental featuresof the Indian party system
e Discusstheevolution of the Indian party system
e |dentify thenational and regional political partiesof India
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7.2 PARTY SYSTEM

In the post-Independence era, the political partiescameto berecognized asinstruments
of primeimportancethrough which democracy could be operationdized, asIndiaadopted
aparliamentary democratic system of governance. Ideologically, in the pre-Independence
era, the colonial state was marked by the presence of the INC asasafety valve-cum-
umbrellaorganization. TheNC represented predominantly the voices of the upper and
middle classes, and primarily waging the freedom struggle for achieving political
independencein the country. Theinsi stence was more on agitation politicsand not on
indtitutiond palitics.

After Independence, the role and importance of political parties have grown
substantially and rather proportionately in accordance with the growing franchise. As
political suffrage gradually becameuniversal, partiesbecamethe meansthrough which
politiciansare seeking to acquire mass el ectoral support. Political partiescan bedefined
asorganizationa groupsthat seek control of the personnel and policiesof thegovernment.
They mobilize and compete for popular support. In doing so, they tend to represent
productsof historical roots, civictraditions, cultural orientationsand economy.

7.2.1 Fundamental Features

To understand the Indian party system, itisessentia to first understand the fundamental
featuresthat appear vital in determining the nature of the Indian party system. These
areasfollows:

e Thestruggle for freedom and framework of parliamentary government along
with paliticsof nationa reconstruction, modernization, integration and devel opment
has collectively contributed to the evolution of the Indian party system.

¢ Thenational heritage of national movement formed the dimensions of national
interest, national unity, political integration and national defence.

¢ Theideologicd orientationwith coexistence of radicdl ‘Ieft’ totraditional ‘right’
during thenationa movement laid down apracticeof toleration and accommodation
of different pointsof view.

e Moreover, the continental sizeof the country, comprising well-defined and ditinct
socio-cultura regions; with linguistic, ethnic and religiousdiversities; and specific
patterns of castes, communities and tribes provided conditions for the rise of
regional partiesand groups.

¢ Thetask toensuresocid equality toremovetheinequditiesperpetuated by centuries
of caste oppression gave birthto political partiesand groupswho stroveto use
these castes as perpetual vote banks.

¢ Oneconomicfronts, it wasamixtureof feuda but emerging developed agricultural
and developingindustrial economy. Economic devel opment for raising standards
of living in an underdevel oped and poverty-ridden society followed by the problems
of Centre-state relations, and allocation of resources paved the way for the
emergence of such partiesand groups whose approach wasregional instead of
nationd.

e Lack of palitically consciousmiddleclassa ong with regiond, sectarian and persond
imbalancesplayed avital roleintheevolution of party systemin India.



7.2.2 Evolution of the Indian Party System Party Systemin India

L et usnow study the evolution of the Indian party system.

Pre-Independence Period
NOTES
Theorigin of theIndian party system can betraced to theformation of theINC in 1885.

Various other parties emerged in the later period. Party formation during the period
1885-1947 occurred in the context of British Raj, and its policy of divide and rule,
pursued by encouraging separate e ectorates, led to theformation of theMudlim League,
theAkali Da and the Hindu M ahasabha. Asamulti-class organi zation, Congresswas
ableto draw the support of peasants, |land owners, businessmen and workers. At the
time of Independence, M ahatma Gandhi asserted that Congress must transform itsel f
into a SewaDal (aforum of public-workers), but instead, Congress changed into a
distinct political party and remained thedominant ruling party for three decades.

Post-I ndependence Period

Theevolution of theIndian party system hasbeen from * one-party dominance’ to* multi
party coalition system’. For the purposes of better understanding, it callsfor analysisof
various stages of growth.

Phase | (1947-1967): The Era of One-party Dominance

Indiahad aparty system characterized by dominance of the Congressand the existence
of smaller opposition parties, which could not provide an alternative either at the central
or statelevel. In other words, opposition parties had little hope of obtaining sizeable
majoritiesin thelegidatures, despite thefact that on most occasions, the Congressdid
not gain amajority of thevalid votes cast. The Congressvotesvaried from 49.17 per
cent to40.7 per cent. The sociaistsand the communists, during this period, were ableto
scorearound 10 per cent votes each. During thisperiod, groupswithin the Congressin
conjunction with opposition parties, assumed therole of opposition often reflecting the
ideologiesand interests of the other parties.

An important feature of this erawas that the Congress occupied not only the
broad centre of the politica spectrum, but also dominatedthe*left’ and ‘right’ tendencies.

Phase Il (1967-1971): The Period of Transition to a Multi-party System

The second phase extended from 1967 to thefifth generd elections. Inthe 1967 Assembly
elections, Congresslost mgjority in eight states and was reduced to fifty-four per cent of
Lok Sabhaseats. Thisbrought anumber of opposition partiesto the forefront, which
intensfied inter-party conflict. Competition and conflict increased as opposition parties
formed coalition governmentsin several states.

The 1967 dectionshad created astuation in which the dominance of the Congress
was strikingly reduced. Partiestothe‘right’ and ‘left’ of the Congress, the JanaSangh
(now called the Bhartiya Janata Party) and the Communist Party of India(Marxist),
popularly knownasCPl (M), grew stronger. The possibility that opposition partiesmight
assume power quite substantially made the Centre-state rel ations an important feature
of inter-party competition. The 1967 el ections created conditionswhich led towards
serious Centre—state conflicts.
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Phase 111 (1971-1975): The Period of Consensus vs I nter-party Conflict

Thefifth Lok Sabhaelectionsmarked the beginning of yet another stagein theevolution
of the Indian party system, and thetrend continued till the imposition of the Internal
Emergency in 1975. The Congress controlled by IndiraGandhi faced alarge united
opposition party inthegenera eectionsof 1971. Despitethe strong opposition, Congress
won with athumping majority. It won 346 out of 510 seatswith 43.5 per cent of the
popular vote. A significant aspect of the el ection wasthe elimination of Congress (O)
and the defeat of other political parties. The mid term polls, thus, pre-empted the
devel opment of amulti party system. It aso prevented the politicsof codition building at
thenational level. It wasfollowed by astrategy to establish hegemony of the Congress
at the Centre backed on populist and plebiscitary elections.

Themajor reason for victory wasthe delinking of the Lok Sabhaelectionsfrom
the state assembly elections. The parliamentary election campaign was delinked from
statelevel politicsand the state leaders coul d not exercise the sameinfluence asthey
had doneinthe past. IndiraGandhi’ scampaigninjected apowerful element of ideology
by raising the dlogan of social change and by calling upon the el ectorate to support her
endeavour to initiate new government policiesfor the benefit of the poor, resultingina
new consensusin the political arena. The dominant party model had given way tothe
differentiated structure of party competition. The process gained momentum as parties
aligned to form coalition governments. For its part, the Congress accepted a
confrontationist posture, both towards the opposition parties at the national and the
opposition-controlled governmentsat the statelevel.

IndiraGandhi’s conflict with state |eadership of the Congress party aswell as
that of the opposition parties created a style of politics, which laid great stress on
centralization in decision-making. The new system entailed the abandonment of intra-
party democracy. Positionsinthe Congress organization at all levelswereinvariably
filled by nomination rather than election. Abovedl, ingtitutional decline accompanied by
decline of the state-based | eaders and the replacements of regional structure of support
by the central |eadership adversely affected thefederal schemeof Indian politics. After
the 1969 split, the Congressfollowed abroad-based strategy conssting of re-distributive
policies, such asnationalization of banks, abolition of privy pursesand Garibi Hatao, all
geared towardswidening itssupport.

Phase |V (1975-1977): The Emergency Period

Theimposition of an authoritarian Emergency in 1975 sgnalled theerosion of the popular
support of the Congress party, theinstitutional decline and the weakening of the party
system by suspending civil liberties, particularly freedom of the pressand representative
government. Opposition leadersand activistsfaced imprisonment, while concentration
of power in the party, the government and in the office of the Prime Minister wasthe
striking feature of the party system during this phase. Strict disciplinewasimposed on
the Congress party. No criticism of the government wastol erated. Any attack onthe
Prime Minister’sauthority was considered to be an attack on the party’ saswell asthe
nation’sunity.

The 197175 period, thus, marked the decline of the party system, making parties
rely more on make shift electora arrangements, populist symbolsand rhetoric for gaining
support. Personality, charisma and image have acquired greater salience than party
identification and party loyalties. However, thistrend withered away in the post-1977

period.



Phase V (1977-1980): The Janata Phase of Coalition Politics Party System in India

The next phasein the evolution of India’s party system may be considered from the
defeat of the Congressin 1977 electionsto therestoration of itsrulein 1980. The 1977
electionsprovided amajor step towards party ingtitutionalization and possibilities of the NOTES
emergence of atwo-party system. By and large, independent candidateswererejected
and 75.8 per cent voteswere cast in favour of only two parties, namely, the Janataparty
and the Congress.

The defeat of the Congress and the victory of the Janata Party, made up of a
coalition of parties, was a significant change in Indian politics. The Janata Party
government attempted to redirect emphasi saway from theindustrialy-oriented strategy
associated with the Congressruleto rural development and small-scaleindustries. In
general, it made attemptsto decentralize the state and the economy. The government
invested in programmesthat created employment and generated income by relying on
labour-intensive technology and distribution of productive assets. Though the Janata
government’ sideology and programmeswere not entirely new, but it had taken certain
ideological and programmatic themes of rural devel opment from the Congress' broad-
based strategy and made it more pronounced.

However, the Janata Party could not achieveitsgoals. Rura development did not
benefit therural poor because policy was not specifically directed to thisend. Most of
the policiesbenefited therural rich. Moreover, the Janatagovernment disintegrated in
mid-1979, and many of the constituentsthat had formed it broke away from the party.
Meanwhile, the Congress split for the second timein 1978. Theresult wasan array of
fragmented parties. Inthiscontext, the IndiraGandhi-led Congress, that is, Congress (1),
appeared to bethe only coherent party. Thisimage hel ped the party to take advantage of
the strong popul ar reaction against frictionsand disunity of the Janatagovernment and
win 1980 general elections.

Phase VI (1980-1989): Era of Conflict between Congress and the Regional
Parties

The 1980 L ok Sabhaelection wasaverdict on the JanataParty’sfailureto consolidate
theeectora aignments. Thus, in 1980s, the success of Congress (1) wasmainly dueto
thefailure of national level non-Congress parties. The Communist partiesand the Jana
Sangh retained the support of important groups. They also possessed effective
organizationsandideologies. Bhartiyal ok Dal had displayed its presenceinthe Hindi-
speaking states. The 1980 el ectionsrefl ected these trends. The Congresswon 353 seats
with almost forty-three per cent of the popul ar vote. Janata Party wasthe second largest
party in ninestates. Lok Dal was second largest party in Haryana, UP and Orissa; CPI
(M) wasthelargest party in\West Bengal, Tripuraand the second largest party inKerala.
Though support for the Congress (1) was still widespread as compared to other parties,
class, community and region-wise support was onitsdecline. The Congress had begun
toloseitsbaseintheHindi heartland, which makesforty-two per cent of the parliamentary
seats, and itssupport in the Muslim-dominated constituencieswas a so reduced. These
trendsindicated an erosion of Congress' regional and minority support base.

Theassassi nation of IndiraGandhi in 1984 and thelanddidevictory of the Congress
(1) dueto the resultant sympathy wave made oppositionin Lok Sabhairrelevant in 1984
elections. During Rajiv Gandhi’sregimefrom 1984 to 1989, therewas compl ete absence
of dialectical interaction between the government and the opposition. The new political
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situation that emerged from 1984 election was the one in which the Congress was
dominant at the Centre, but not in most of the states.

Phase VII (1989-2004): The Rise of Coalition Politics

The 1989 dectionstransformed the scene at the Centre by establishing anon-Congress
coalition government with atrue multi party character. The government was called the
National Front government under the PrimeMinistership of V.P. Singh. Peopledisplayed
agreater inclinationto their caste-based partieswhich represented their interestsin the
elections. These e ectionsrecorded the decline of the Congressvote share, and therise
of BJPandthe third front’ of marginalized social group. The United Front, the Rashtriya
Janata Dal (RJD), the Bahujan Samaj Party (BSP) and the Samajwadi Party (SP)
becamekey players. The National Front codlition proved to betoo unstable and collapsed
in1991. Theyear 1991 wasimportant for Indiain more waysthan one. Theyear saw
the Balance of Payment crisiswhichresulted in Indialiberalizingitseconomic policies
under pressure from the World Bank and International Monetary Fund (IMF). Theyear
alsoresulted in therestoring of Congressruleunder PV. NarasimhaRao. Although the
government lasted for afull five-year term, the economic policies followed by the
government aswell astherise of communalism seen in the destruction of the Babri
Masgjid, resulted in the peoplergecting the Congress Party. Thereafter began thelongest
spell non-Congressrulein India

The 1996 el ections marked adeclinein the position of the Congressandin the
growth of regional parties, which started playing asignificant rolein the politicsat the
Centre. Thiseramarked increasing political awarenessof peoplelivinginremote aress,
assessment of national policiesintermsof their local impact; mass preferencefor local
politiciansand greater demand for state autonomy within thelimitsof theexisting federa
structure. In social terms, the el ection results suggested agreater and more polarized
roleof castein politics. Success of BSP among Dalits, consolidation of other backward
classes (OBCs) in Bihar and UP, post-mandalization resulting in politics of reservation
on caste basis and mushroom growth of varioustypes of caste associationsmostly in
North India, indicated apositive correlation with €l ection outcome.

The NDA

The 1998 Lok Sabhaelectionsled to even agreater fractured mandate thantheonein
1996. The National Democratic Alliance (NDA) formed agovernment under Prime
Minister Atal Bihari Vajpayee with the support of fourteen other parties. Vajpayeebeing
the moderate voice of the right wing BJP and a consensus builder could garner the
support of theelectorate aswell asitsallies. At that time coalition politicswasat avery
young stagein the I ndian experiment and unstableinitsnature. InApril 1999, AIADMK
withdrew its support and the Vaj payee government lost the vote of confidence on the
floor of the House.

The1999 nationd e ection saw amgjor victory for theNational DemocraticAlliance,
abroad-based coalition of twenty-four regional partiesled by the BJP. Thiswasanew
type of dominant coalition of partiesheaded by Atal Bihar Vajpayee. The government
had to manage both the complex rel ationship with thealiance partnersaswell asfactions
within hisown party and the Sangh Parivar. His popular management styleand hisuse
of the PrimeMinister’ s Office (PMO) on aningtitutional basisformed thefirmrootsthat
gave Vajpayee sability to dominate the coalition. VVajpayee was ableto use the office of
the PM for policy development, patronage and allocation of ministerial portfoliosto
dominate decision-making. AsaPrimeMinister, hetook alot of initiativeswithout the



consultation of the BJP' s coalition partners. For example, the conduct of the Pokharan
Nuclear Test 1998, improving rel ationswith the United States (US) and Pakistan, selecting
A.PJ.Abdul Kalam asPresident and refusal to yield to alliance pressuresto dismissthe
BJP government of Gujarat following the communal riotsin 2002.

Under Vajpayee, the BJP' s perspective on theAyodhyaissue was a so softened
andthe NDA also withdrew its Hindutva education agendaamong other things. Thus,
thisperiod of coalition government saw the emphasisof pragmatic considerationsrather
thanideologica positionsand palitica dlianceswithout any ideol ogica agreement. Codlition
politics meant the shifting of thefocusof political partiesfromideologica differencesto
power sharing arrangements. Most of the parties of the NDA did not agree with the
Hindutvaideol ogy of the BJP. Yet, they cametogether to form agovernment that remained
inpower for thefull term.

Phase VII1 (2004-2014): Coalition System and Revival of the Congress

End of single-party coalition dominancewasthe message of 2004 elections. Inthe 2004
electionsthe peopleregected theclaimsof India‘ shining’ of theruling NDA codlitionand
provided an opportunity to al non-NDA political partiesled by Congress, named asUPA
(United ProgressiveAlliance), to evolvean dternative political codition. Thesedections
a soreflected significant increasein the power of Left partiesin national politics, with
sixty seats in their favour. The rise of the Left was a result of the increasing
disenchantment with the economic policiesbeing followed by the Centre.

Signifying theroleof regiona political parties, the outcomeat thenationd level, to
agreat extent, became the sum total of the state level verdicts. It appeared that any
party wishing to win anational mandate has to weave its way through the different
states and secure averdict in each of these states. The Congress' key alliances that
went hand in hand in the election were with regional parties of Tamil Nadu, Andhra
Pradesh, Bihar, Jharkhand and Maharashtra. This, however, gaveyet another message
that the Congress party was not dead and if it could successfully lead the country and
meticulously manage ' therainbow coalition’ inthecoming years, it could well returnto
power circles. Comprehensive common agendas (Minimum Common Programmein
case of UPA and National Agendain case of NDA) became the guidelines of these
aliances.

In 2008, the L eft withdrew its support to the UPA government becauseit felt that
the Congress had rejected itstraditional non-alignment foreign policy stand and had
become closely allied to the United States, which was signaled by the signing of the
Indo-US nuclear deal. Despite the exit of the Left, the UPA came back to power in
2000.

Phase I X (2014-): BJP ESTABLISHESA SIMPLE MAJORITY ON ITS
OWN

Itisthefirst time since 1984 general electionsthat a party has won enough seats to
govern without the support of the other parties. BJP anditsallieswontheright toform
thelargest mgjority government.

7.3 NATIONAL AND REGIONAL PARTIES

Political partiesof acountry arethekey organizationsin any contemporary democracy.
E. E. Schattschneider, an American politica scientist, famoudy asserted morethan half
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acentury agothat, ‘ Modern democracy isunthinkable saveintermsof the parties.’” With
theintroduction of universal suffrage and the advent of mass democracy, direct links
between the state and individual citizensisincreasingly becoming unrealistic and thus
the existence of political parties as intermediary institutions have become a global
phenomenon. Today, political parties are the main vehicles for organizing political
representation, political competition and democratic accountability. They link the state
and civil society, caninfluencethe executive, formulate public policy, engagein political
recruitment, structure electoral choicesand facilitate coalitions. Parties participatein
electoral campaignsand educational outreach or protest actions. Parties often espouse
an expressed ideol ogy or vision bolstered by awritten platform with specific standson
political economy and developmental ambitions.

Sincethefreedom of thought and expression isguaranteed by the Constitution, it
has provided the opportunity for variousvoicesto flourish within theambit of democratic
norms. Thishasresultedin theemergence of variouspalitical partieswith distinct policies
and programmesfor the soci o-economic devel opment of the nation, asper their ideol ogical
stand and support base. Some of these political parties have anational appeal, while
othershave apped only at aregional level. Over aperiod of time, abewildering variety
of political partieshave emerged in India— secular, nationalist, socialist, communist,
conservative, radicd, regiond, religious, tribal and caste-based. At present, according to
the election commission (EC) there are about 750 registered partiesin India, out of
which six have been recogni zed as national partiesand forty-four have been recogni zed
as state parties.

7.3.1 National Parties

Although the Indian political landscapeisfull of political parties, thereareonly afew
parties that have a national support base. According to the Election Commission of
India, in order to gain recognition in astate, apolitical party must have had political
activity for at |east five continuousyears, and must send at least 4 per cent of the state's
quotato the Lok Sabha, or 3.33 per cent of membersto that L egislativeAssembly of
that state. If aparty isrecognized in four or more states, it is declared as a‘ national
party’ by the EC. Asper theseguiddlines, thereare six nationa politica partiesin India—
Indian National Congress (INC), Bharatiya Janata Party (BJP), Bahujan Samaj Party
(BSP), Communist Party of India(CPl), Communist Party of India(Marxist){CPM)
and the Nationalist Congress Party (NCP).

1. Indian National Congress

Thelndian Nationa Congress, foundedin 1885, isone of the oldest democratic political
partiesin theworld. The INC played aprominent rolein the struggle against British
colonial ruleand becametheleader of the Indian Independence Movement, with over
15 millionmembers. After Independencein 1947, it becamethe nation’sdominant politica
party and hasbeenin political power for about five decades of India’s Independence.
Theparty’sideological platformislargely considered ascentre-left inthe Indian political
spectrum. However, inrecent times, theINC’ seconomic policieshave shifted dramatically
towardstheright.

2. Bharatiya Janata Party

TheBharatiya Janata Party isone of thetwo major political partiesin India. Established
in 1980, itisIndia’'ssecond largest political party intermsof representation inthe current
Parliament and in various state assemblies. The Bharatiya Janata Party believesin



advocating what many cons der to be extremeformsof Hindu nationalism, conservative Party Systemin India
social policies, self-reliance, free market capitalist policies, aforeign policy drivenby a

nationalist agenda and a strong national defence. The BJP's platform is generally

considered to beright of the centrein the Indian political spectrum.

3. Communist Party of India NOTES

TheCommunist Party of Indiaisaleft-wing politica party. It wasfounded on 26 December
1925, thusmaking it the second ol dest political party inIndia. Besidesthe Congress, the
Communist Party of Indiaplayed animportant role during India sfreedom struggle. The
CPI claimsto beapolitical party of workers, peasants, intelligentsiaand others devoted
tothe cause of sociaismand communism. The stated goal of the party is‘ajust socialist
society inwhich equal opportunitiesfor al and the guarantee of democratic rightswill
clear theway for ending al formsof exploitation, including caste, classand gender, and
exploitation of man by man, asociety inwhich thewed th produced by thetoiling millions
will not be appropriated by afew.” The CPI, asamember of the Left Front, has been
extremely critical of economicreformsand thepoliciesof liberalization, privatization and
globdization followed by thetwo magjor national parties.

4. Communist Party of India (M ar xist)

The Communist Party of India(Marxist—(CPM) emerged out of asplit of the Communist
Party of Indiain 1964. The CPM leads the Left Front coalition of |eftist partiesin
various states and at the national level. It hasastrong presencein the states of Kerala,
West Bengal and Tripura. West Bengal has been the strongest base of the party and
under itsleadership the L eft Front made arecord of winning seven successive assembly
electionsand ruled the state for amost thirty-threeyears. The Left Front in Bengal was
thelongest serving democratically el ected Communist government intheworld. The
CPM grongly advocatesanti-capitalism, anti-globdization and anti-imperidist sentiments,
and has always upheld the principles of Marxist philosophy.

5. Nationalist Congress Party

The Nationalist Congress Party isacentrist political party having apresencein almost
fifteen states, but itsmajor support baseisin the state of Maharashtra. The party was
formed on 25 May 1999, by three expelled |eadersfrom the Indian National Congress—
Sharad Pawar, P. A. Sangma, and Tarig Anwar. Thefounding principlesof the party are
asfollows.

¢ Strengthening theforces of nationalism with an emphasis on the egalitarian and
secular ethos of the Indian republic and combating fundamentalism and
Sectarianism.

e Maintaining the unity and integrity of India by strengthening federalism and
decentralization of power uptothevillagelevel.

¢ Promoting economic growth through competition, self-rdiance, individud initiative
and enterpriseswith emphasison equality and social justice.

6. Bahujan Samaj Party

The Bahujan Samaj Party isacentrist nationa political party with sociaist leanings. It
wasformed to chiefly represent the Bahujans, which refersto peoplefrom the scheduled
castes, scheduled tribes and other backward castes (OBC), aswell asminorities. The
ideology of the party is* Social Transformation and Economic Emancipation, of the
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‘Bahujan Samgj’. The party was founded in 1984 by Kanshi Ram and claimsto be
inspired by the philosophy of B. R. Ambedkar. The party believesthat the ‘ Bahujan
Samag]’ have been victims of the Manuwadi system in the country for thousands of
years, under which they have been vanquished, trampled upon and forced to languishin
all spheresof life. The party wantsto end the Manuwadi Social System’ based onthe
Varnaand claimsto strive hard for the establishment of an egalitarian and * humanistic
social system’ in which everyone enjoysjustice (social, economic and political) and
equality (of statusand of opportunity) asenshrined in the Preambl e of the Constitution.

7.3.2 Regional Parties

Oneof the prominent features of Indian democracy isthe presence of alarge number of
partieswith aregional support base. These partiesgenerally operatewithinalimited
geographical areaand their activitiesare often confined only to asingle or ahandful of
states. As compared to the broad ranging diverse interests of national level political
parties, these partiesrepresent theinterest of aparticular area. In ssmplewords, regiona
partiesdiffer fromAll Indiapartiesbothintermsof their outlook aswell astheinterests
they pursue. Their activitiesare focused on specific issues concerning the region and
they operatewithinthelimited area.

1. The Jammu and Kashmir National Conference

The Jammu and Kashmir National Conference (JKNC) isaregional political party in
theIndian state of Jammu and Kashmir. The JKNC functionson theideol ogy of ‘ Moderate
Separatism’, and the reunification of Kashmir. Thisisapolitical party whichispro-India
and supportsthe policiesand structures of the Indian government. Thisparty wasfounded
by Sheilkh Abdullah on 11 June 1939 astheAll Jammu and Kashmir Mudim Conference
in October 1932, under anew namecaled All Jammu and Kashmir Nationa Conference.
Thenewly established IKNC helditsfirst annual conferencein Baramullain 1940, with
Sardar Budh Singh acting asitsfirst president.

Sheikh Mohammad Abdullah was el ected the president of the IKNC in 1947.
Under hisableleadership, theatrocities of the Kashmir Mahargjaat Poonch, who ruled
the state during that time, were violently revolted against. Having acquired the
overwhelming support of thefirst Prime Minister of IndiaJawaharlal Nehru, Sheikh
Abdullah demanded a‘ NayaK ashmir’. Sheikh Abdullah united with the IndiraGandhi-
led Congress(1) in 1965, hereafter becoming the J& K branch of the Congress. Abdullah
became the Chief Minister of the state after the JKNC won the majority seatsin the
state L egidativeAssembly. FarooqAbdullah replaced hisfather Sheikh Abdullah asthe
party president, after the latter’s death. Farooq remained the JKNC president from
1981 to 2002 and his son Omar Abdullah becamethe party chief from 2002 to 2009. In
2009, Faroog was again made the president of the JKNC.

2. Asom Gana Parishad (AGP)

Asom GanaParishad (Assam PeoplesAssociation) isapolitical party in Assam, India
that cameinto existence after the historic Assam Accord of 1985 when PrafullaKumar
M ahantawas el ected asthe youngest chief minister in the country. TheAGPformed
government twicefrom 1985 to 1989 and from 1996 to 2001. The party cameapart, with
former Chief Minister, Prafulla Kumar Mahanta, forming the Asom Gana Parishad
(Progressive) but regrouped on 14th October 2008 at Golaghat. AGP cameinto being
after the six-year-long Assam Agitation against I1legal Infiltration of Foreignersfrom
Bangladeshinto Assam, led by All Assam StudentsUnion (AASU).



3. Shiromani Akali Dal Party System in India

Thisisaregiond party of Punjab. At thenational level, whileremainingin theforefront
of national mainstream, the Shiromani Akali Dal (SAD) hascons stently maintained its
commitment to agrand privilege for Punjabisin general and particularly the Sikhs, NOTES
constantly striving to protect their political, economic, socia and cultural rights. The
Shiromani Akdi Dd party iscommitted to the highest idedl sof peace, communa harmony,
universal brotherhood and welfare of humanity (Sarbat DaBhala).

The need for cooperative federalism based on political and fiscal autonomy was
for thefirst time advocated by Shiromani Akali Dal, aconcept that wasopposed initialy
but later accepted and adopted by almost every regiona and national political party.
Accordingto SAD, setting up areal federal structureisthe only way to strengthen
the objectivesof national unity and prosperity. Obstaclesin the path of such anational
system by the Congress party caused considerable harm to theinterests of
development and prosperity inthe States and deferred India’semergence as aglobal
leader for morethan six decades.

4. Dravida Munnetra Kazhagam

The DravidaMunnetraK azhagam in the state of Tamil Nadu symbolisesthe political
strength of theregional Dravidian movement. Itsorigina rootswerein the Justice party
(the South Indian Liberal Federation) which was essentially anon-brahmin movement.
Shri E.V. Ramaswamy Naicker, better known as* Periya , who wasthe President of the
Justice Party in 1938, initiated the programmeof * Tamilisation of Politics and put forth
the demand for the creation of Dravidastan, aseparate State of Tamil Nadu. Inthe 1957
electionsthe DMK contested el ectionsfor thefirst timeand secured 15 per cent of the
popular vote. From than onwardsit maderapid stridesand inthe 1967 general elections
it cameout astheruling party in Tamil Nadu and asthethird largest opposition party in
Parliament.

5. Telugu Desam

Itisaregional party of AndhraPradesh’sformed under the charismatic |eadership of
N.T. RamaRao in 1982. It developed as areaction against Indira Gandhi’s frequent
imposgition of unpopular CongressParty Chief Ministerson the people of AndhraPradesh.
The party’s support base was formed by poor especially the scheduled castes.

6. Jharkhand Party

The origin of this party can be traced back to the Birsa uprising at the end of the
nineteenth century. It hasremained sofar asaregiona party withitsbaseinthe scheduled
tribes of ChottaNagpur and Santhal Parganaregions. Itsobjectiveistheformation of an
Adivas state.

7.3.3 Trendsin Indian Party System

ThetrendsintheIndian party system areasfollows:

1. Increasein thenumber of parties: Particularly inthelast decadetherewasa
tremendousincrease in the number of parties, both at state level and national
level. Thisled to acompetitive multi-party system.

2. Changesinthestatusof the national and state parties: Most of the parties
considered asnationa and state partiesduring thefirst general electionsbecame
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12.

extinct within 20 years. Out of thetota fourteen national parties, only four parties
survived asnational partiesat thetime of second general elections. Since past 50
years, only the Congress, Communists and the Jana Sangh (later known asthe
BJP) remained stable among the national parties.

. Relative electoral strength of the national and state parties: The national

parties, share of votesdeclined by 13 per cent between 1952 and 2009. Thisis
mainly dueto the decline of the Congress.

. Power sharing: Of thefifty odd regional parties, forty-three have sofar formed

governments or shared power either at the Union or statelevel or both.

. Emergence of coalitional party system: At present, at the national level no

single party isableto meet theall expectationsof the peoplefrom different classes,
castes, religions, and different linguistic, ethnic and regiond interests. The present
phaseis characterized by the emergence of the coalitional party system, where
thetwo leading national parties, the Congressand the BJP, play ascentral pillars.

. Coalitions of numerous regional political parties: Rapid swings in vote

percentages to major parties have created a scene of unpredictability and
uncertainty and thishasled toregional and splinter partiesplaying bigger roleat
thestate aswell as Centre government formations. De-linking of StateAssembly
electionsfrom Parliamentary electionshasalso playeditsrole.

. Political appeal of communal and revivalist movements: In the last two

decades, thereisashiftinvoters communal, casteand regional orientations. This
can beclearly seenintherepeated defeats of the Congressin 1977, 1989, 1996,
1998 and 1999 el ections. Appealing directly to sentiments of the majority and
minority religious communities, caste groups and language groups has become
thelatest strategy.

. Peaceful transfer of power : Irrespective of occasional hiccups, the partiesand

governmentsare ableto transfer power peacefully, barring some small partiesin
J& K, Assam and the North-East whi ch refused to recognizethelegitimacy of the
electionresults.

. Support for Communist parties: In contrast to swinging fortunes of other

parties, the two major communist partiesretained their vote share with minor
fluctuations. Their total vote share varied in the rage of 7-9 per cent between
1957 and 2004.

Declineof independents. Therewere many el ected independents during 1952—
67. Today, however, the number of el ected independents has declined sharply.
People are more oriented to vote for aparty candidate than to an independent.

Women'spar ticipation: Women congtitute nearly 50 per cent of votersinindia.
Though most parties have structured women cellsor organizations, in practice
they havefielded few women candidatesin the el ections. The concept of 30 per
cent reservation for women in the Parliament or StateAssembliesisstill to see
light.

Criminalsin palitics: Despite various efforts made by the Supreme Court and
the Election Commission, growing number of criminalsin politics could not be
checked. Whilemaking any such prohibitory or explanatory law, dl politica parties
seemsto join handsto nullify any such move. All the partiesin Indiadistribute
ticketsto peoplewith crimind records, resulting in the criminalization of politics.



Tosumup, legd and congtitutiona reforms, democratic and committed leadership,
ideological orientation, inner party democracy, adequate representation to women,
trangparent and accountabl e funding, harmoniousworking, aert and mobilized citizens,
emphasison val ue-based palitics, discouragement to  blackmailing’ and ‘ pushing’ tactics
within alliances and encouragement to some harmonious commitmentswith due space
for emerging social and economic forces are needed for theimprovement of political
scenario and for the balanced devel opment. The parties must reali ze that the politics of
communal andreligiousdlurement isthepaliticsthat isessentidly divisveand disruptive
of public harmony. All theexisting political partiesmust recreate anational consensus.

However, thelast decade has seen the emergence of alarge number of political
partiesandincreasing factionalization. Theriseof regiona political partiesand casteand
community-based parties unleash the tendenciesto form separate groups and i deol ogy-
based politicsleading to declinein political morality and excessive political corruption,
criminalization of politics, non-governance, disorder and instability. Whileurbanmiddle
classeswere busy bashing politicsand politicians, the democratic space provided by
electoral politicswasbeing used more deftly by marginalized socia groups, who voted
not asindividual sbut asgroupsand more often used their rightsto reject very frequently.

7.4 SUMMARY

Inthisunit, you havelearnt that:

e Indiahasan extremely unique party structurethat cannot be‘ classified’ easily.
Thisstructureisdefined by the singular nature of Indian politics on onehand and
the nature of the rel ationship between the state and the society on the other.

e In the post-Independence era, the political parties came to be recognized as
instruments of prime importance through which democracy could be
operationalized, as India adopted a parliamentary democratic system of
governance.

o After Independence, the role and importance of political parties have grown
subgtantially and rather proportionately in accordancewith thegrowing franchise.

¢ Theoriginof thendian party system can betraced to theformation of theIndian
National Congressin 1885. Various other parties emerged later in the period.
Party formation during the period 1885-1947 occurred in the context of British
Raj, anditspolicy of divideand rule, pursued by encouraging separate e ectorates,
ledtotheformation of theMudim League, theAkali Da andthe Hindu M ahasabha.

¢ Theevolution of thelndian party system hasbeen from* one-party dominance' to
‘multiparty coalitionsystem’.
e Indiahad aparty system characterized by dominance of the Congressand the

existence of smaller opposition parties, which could not provide an aternative
either at the central or statelevel.

¢ Thesecond phase of theevolution of India’s party system extended from 1967 to
thefifth general elections. Inthe 1967 Assembly e ections, Congresslost mgjority
in eight states and was reduced to fifty-four per cent of Lok Sabhaseats.

o Thefifth Lok Sabhaelections marked the beginning of yet another stageinthe
evolution of the Indian party system, and thetrend continuedtill theimposition of
thelnternal Emergency in 1975.
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3. List the six national
political parties of
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¢ Theimposition of an authoritarian Emergency in 1975 signaled theerosion of the
popular support of the Congress party, theinstitutional decline and theweakening
of theparty system by suspending civil liberties, particularly freedom of the press
and representative government.

e Thenext phaseintheevolution of India’s party system may be considered from
the defeat of the Congressin 1977 electionsto therestoration of itsrulein 1980.

e The 1980 Lok Sabha election was a verdict on the Janata Party’s failure to
consolidatethe electoral alignments. Thus, in 1980s, the success of Congress(l)
wasmainly dueto thefailure of nationa level non-Congress parties.

¢ The 1989 electionstransformed the scene at the Centre by establishing anon-
Congresscodition government with atrue multiparty character. The government
was called the National Front government under the Prime Ministership of V.P.
Sngh.

e Political parties of a country are the key organizations in any contemporary
democracy.

¢ Thelndian Nationa Congress, founded in 1985, isone of the ol dest democratic
political partiesintheworld.

e The Jammu and Kashmir National Conference (JKNC) isaregional political
party inthe Indian state of Jammu and Kashmir.

7.5 KEY TERMS

e Plebiscitary: It isthe direct vote of all the members of an electorate on an
important public question such asachangein the Congtitution.

e Salience: It referstothequality of being particul arly noticeable or important.

e Multi-party system: Itisasysteminwhich multiplepolitical partiescangain
control of the government separately or in coalition.

e Single-party system: Itisatypeof party systeminwhichasinglepolitical party
formsthe government and no other alternatives are avail able asopposition.

7.6 ANSWERSTO ‘CHECK YOUR PROGRESS

1. Someof thepolitical partiesthat wereformed inthe pre-Independence period are
Thelndian National Congress (INC), theAkali Dal and the Hindu M ahasabha.

2. Under theleadership of Atal Bihari Vajpayee, the National Democratic Alliance
(NDA) formed agovernment at the Centre.

3. Thesix national political partiesof IndiaareIndian National Congress (INC),
Bharatiya Janata Party (BJP), Bahujan Samgj Party (BSP), Communist Party of
India(CPI), Communist Party of India(Marxist) and the Nationalist Congress
Party (NCP).

4. The Jammu & Kashmir National Conference (JKNC) party was founded by
SheikhAbdullah.
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7.7 QUESTIONSAND EXERCISES

Short-Answer Questions

] NOTES
1. What arethefundamental features of the Indian party system?

2. Write a short note on the evolution of the Indian party system in the pre-
I ndependence period.

3. Briefly discusstheriseof codition politicsinIndia.
4. What arethemgjor political partiesin Indiaat the national level ?

L ong-Answer Questions

1. Discusstheevolution of thelndian party systemin the post-1ndependence period.
2. ‘The1971-1975 period marked the decline of theparty systeminIndia’ Explain.
3. Describethevariousregiona partiesexistinginIndia
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8.0 INTRODUCTION

Electionsin India, the second most popul ousnationintheworld, involveamegaexercise
by agigantic government machinery. The most common understanding of electionsis
the general electionsor the Lok Sabhaelectionsin which registered adult voters cast
their votes. Based on the results of these votes, the directly elected members of a
political party form the government with the mgjority party choosing itsleader asthe
PrimeMinister. However, theseare not the only electionsconducted in India. Elections
areheld for the state assemblies or Vidhan Sabhathrough which the state governments
areformed and the Chief Minister ischosen, and also for local government bodiessuch
asthe municipalitiesand the panchayats. The President of Indiaand members of the
RajyaSabhaare a so el ected, though, through adifferent method. Inthisunit, you will
study about the significance of electionsin India, therole of the Election Commissionin
organizing el ectionsand the need of electoral reformsinIndia

8.1 UNIT OBJECTIVES

After going through thisunit, you will beableto:
¢ Explainthesignificanceof dectionsinIndia

e Discusstheroleof the Election Commission of Indiain organizing elections

e |dentify theneed for electoral reforms
o Statethedifferent typesand rule of pressure groups
e Explainthevarioustypesof political aliances
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1. Fill inthe blanks
with appropriate
words.

(a) Electionsin
Indiahave been
to
the system.

(b) electionsarethe
crucia
factor in modern
democracies.

2. State whether the
statements are true
or false.

(8) Democracy can
exist without
€lections.

(b) Thereisan
increasingrole
and influence of
themiddleclass
inthe elections
inlndia
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8.2 SIGNIFICANCE OF ELECTIONSIN INDIA

Electionsare particularly consgpicuousand revealing aspects of most of the contemporary
political systems. They highlight thebasic natureand the actua functioning of thesystem
asawhole. Electionsare complex eventsinvolving individua and collective decisions
which directly affect, and are affected by, thetotal political and social process. They
open up channel s between the polity and the society, between the elites and the masses,
and between theindividual and the government. They are major agencies of political
sociaization and political participation.

Electionsarethecrucia deciding factor in modern democracies. Electionsprovide
an opportunity to the general massesto get political education. I ssuesareraised and
their pros and cons are discussed, and in the process the el ectorate gets informed.
Electionsare primarily held to decide asto who would govern the country. Electionsare
the only medium availablein modern democraci esthrough which apeaceful changein
thegovernment iseffected or, to use Michael Brecher’s(Professor of Political Science,
McGill University) words, they aremeansfor the ' routinization of political change'. The
electord politicslead toincreasing political consciousnessinwhich every citizen of India
useshisright to voteand participate equally in the political process. Infact, therecan be
no democracy without elections.

Electionsin India

Unlikethesituationin many devel oping countries, electionsin Indiahave been central,
and not peripheral, to the system. They have been truly meaningful and not mainly
rituaigtic acts. They have served aslinksbetweenthe‘ traditiona’ and themore modern’
aspectsof thelndian lifeand behaviour.

Elections can now be seen not merely asuseful indicators of amodern democracy,
but actually asthe eventsthrough which the party system and hence, in ameasure, the
political system achievesitsevolution. Withinthissystem, thee ectoral processseemsto
have functioned with increasing effectiveness and acceptance, and the Indian voter
seemsto be devel oping asurprising degree of maturity and sophistication. Or, in other
words, Indiaseemsto be developing a‘ responsible e ectorate’ whichwasmissing when
it attained independence.

Another point to be noted is that far from contributing to the increasing
“modernization’ of Indian politicson asteadily accel erating scal e, recent el ections show
somesignsof becoming more*traditionalized’ inthe Indian setting. Thetrend hasbeen
particularly manifested in the changing character of Indiapolitical leadership. Onthe
whole, thisleadershipischanging significantly with adeclining roleand influence of the
westernized, educated, urbanized high caste modern elite that spearheaded the Indian
National Movement and that provided most of thetop leadership to Indiain thefirst
decade of itsindependence. On the contrary, thereisan increasing role and influence of
the middle class, less educated, less westernized, more rural and locally based elite.
Elections have been amajor instrument for the emergence of thisnew leadership. Thus,
the electionshave served asavehiclefor bringing moretraditional elitesintoamore
central roleinthepolitical system, increasingly at al levels.



8.3 ELECTION COMMISSION OF INDIA

Thelndian Congtitution hasmade provision for asuitable machinery to conduct freeand
fair electionsinthe country. It providesfor the setting up of an Election Commissionfor
this purpose, which shall consist of the chief election commissioner and such other
€l ection commissioners, asare appointed by the President. The Constitution empowers
the President to determine the conditions of service of the el ection commissioners. In
the case of the chief e ection commissioner, it hasbeen laid down that he or she shall not
be removed from office except in like manner and on like grounds as ajudge of the
Supreme Court. The other election commissioners can be removed only on the
recommendations of the chief election commissioner.

The Election Commission was set-up, under Article 324 of the Constitution of
India, in January 1959. It has been assigned thefollowing main functions:

¢ Superintendence, direction and control of the preparation of the electoral rolls,
and keeping them up-to-dateat all times.

¢ Conducting all electionsof the Parliament and the State L egid atures (including
casual vacancies), aswell asthe election to the offices of the President and the
VicePresident of India

¢ Appointing of the Election Tribuna sto investigateinto complaintsmadein election
petitions, and soforth.

The Election Commission isastatutory body. It has only a Secretariat and no
attached or subordinate office under it. But the Election Commission, in consultation
with the state governments, nominates or designatesan officer of the state government
in each state asthe chief electoral officer for that statefor the preparation, revisionand
correction of electoral rolls, and so forth. Subject to the superintendence, direction and
control of the Election Commission, the chief electoral officer isstatutorily responsible
for the preparation, revision and correction of al ectord rollsand the conduct of elections
inthe states.

The Election Commission, asat present constituted, consistsof aChief Election
Commissioner, aDeputy Election Commissioner, and other secretariat officersand staff.
The office of the Election Commissionisorganized in nineelection branches and two
administration branches. The Election Commission has atotal strength of 165 staff
members.

The Election Commission publishesanumber of reportson the general eections
inIndia. Besides, anumber of casual publicationson electionsareissued, mainly at the
timeof eections.

84 ELECTIONSAND THE PROCESS OF
POLITICIZATION

Electionsin India, both at the national and the statelevels, have increased the process of
politicizationinthefollowing manner:

(@) Democr atization of polity: Thedemocratization of polity throughregular dections
was high on the agenda of the Constituent Assembly. The Constituent Assembly
itself wasel ected onthebasisof retricted franchise. It took two landmark decisions
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(b)

(©)

(d)

regarding the franchise. Firstly, the principle of separate el ectorateswas done
away with. Second major decision wasto have universal adult franchise. This
wasarevolutionary decision consdering that only 14.6 per cent of population had
theexperienceof right to voteinthecolonid India Also, mgority of thepopulation
wasilliterate and probably could not fathom theintricacies of voting. History has
proved the members of the Constituent Assembly, who stood for the provision of
adult franchise, right.

Participation of women: A remarkable feature of the Indian electionsisthe
participation of womeninthem. Thereare still nationsin Asia, Africaand Latin
Americawherewomen are not allowed to participatein the elections (both asa
voter and asacandidate). The zeal for voting among I ndian women has been as
strong asamong Indian men (Figure 8.1). Today women actively participate not
only inthevoting process, but also in securing representation in the country’s
Parliament and legid atures. The number of women contestants has been steadily
rising since Independence, even though their proportionissmall compared to
men. Most politica partiesaretill not willing to give adequate number of ‘tickets
towomen, even though they show their support to the principle of reserving 33
per cent representation.

Fig. 8.1 Women in Queue Waiting to Cast their Votes During an Election

Representation toweaker sections: From the very beginning, aconstitutional
provision hasexisted in Indiafor the allocation of seats proportionateto their
popul ation to some specific weaker sections of the Indian society, namely, the
Scheduled Castes and the Scheduled Tribes. Whileit ispossiblefor an SC or ST
candidateto contest from a‘general’ seat, only candidates representing those
sections can contest fromthe‘ reserved’ constituencies. There has been asteady
increasein the participation of the SC and STsinthelegidatures. Not only that, a
few parties(likethe BSP) have a so become popul ar in some stateswhose socia
base purely consistsof SCsand STs.

M obilization of passive socio-economic groups. Electoral competition has
mobilized many formerly passive socio-economic groups and have brought them
into the political arena. On one hand, thisis a desirable outcomein avibrant
democracy but ontheother, giventhe state' slimited capacitiesfor theredistribution
of wealth and theintensity with which electoral support has been courted, these
mobilized and dissatisfied groups havefurther contributed to the growing political
turmoail. A mgor exampleof thisphenomenonisthegrowing caste conflictsbetween



the ‘backward’ and the ‘forward’ castes. Leadersin nearly all the states have Electoral System
utilized ‘reservations’ asameansto gain the electoral support of numerically

significant backward castes. Higher castes, feeling that their interests are

threatened, haveresisted these moves.

(e) Populism and per sonalization of political power : Oneimportant method for
preserving power hasbeen populism, i.e. to establish direct contact between the
leader and the masses and to underminethoseimpersonal rulesand institutions
designed tofacilitate orderly changes. Making direct promisesthat will affect as
large a segment of the population as possible can enable aleader to mobilize
broad el ectoral support.

(f) Intensity of class conflict: Competing elites have sought to mobilize ethnic
groupswho sharelanguage, religion, caste or race. L eaders manipul ate primordial
attachments so as to gain access to the state. If they are accommodated, the
conflict often recedes. However, accommodationisnot dwayspossible. Moreover,
sometimesthosein position to make concess onshavenot madetimely concessions
inorder to protect their own political interests. Such recal citrance hasonly further
encouraged the leaders of ethnic and religious groupsto make use of violence
and agitations asmeans of accomplishing their political goals.

(9) Praliferation of political parties: Splitsand/or mergershave become common
to political parties in India. In the last two decades, this trend increased
phenomenally leading to the growth of parties‘ registered’ and ‘ recognised’ by
the Election Commission.

NOTES

85 ELECTORAL REFORMS

Electoral reformisnot an unchartered cognitiveterritory in contemporary India. Since
thebeginning of electoral politicsinthefiftiesand particularly in thelast two decades,
thistheme hasbeen dealt with by anumber of scholars. Thekey to ameaningful political
discussion about electoral reformistheideal of representation and itsrelation to the
process of democratization in contemporary India. Theinstitution of universal adult
franchise started ademocratic revol ution involving greater and moreintense participation
along with higher expectationsin the game of politics. However, the dissociation of
el ectoral mandates from the process of government formation and policy-making has
distorted the nature of representation.

Thisiswhat givesriseto the challenge of electoral reform. The challengeisto
make the mechanism of election an effectiveinstrument of the democratic will of the
peopl e, especially those who have so far been excluded from their due share of power.

Check Your Progress
5. Fill inthe blanks

Thisisdirectly related to the character of representation, for effective democratization @ fe;ti?j gfﬂ]z
isachieved through atransition from formal representation to substantiverepresentation. Indian elections

Critics have pointed out that the el ected membersto the legislatures do not get Lsatrzil oction of
sufficient number of votesto represent the peoplein thetrue sense. They get elected in
with twenty per cent or even lessthat twenty per cent of votes. They would be better them.

representativesif they get morethan fifty per cent at least of the votescast. Further, the (b) One important
peoplein our country haveaconstitutional right to vote, but thisright doesnot correspond gg:& :g
Wlth theduty tovote. V\(lth the result, our general electionsrecord fifty to sixty per cent power has been
voting. Therepresentativesin thelegidatures, therefore, do not represent the people as

awhole. Therearefew other problemsaswell.
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Theemergenceof new parties, pursuing desperateregiona, sectarian and segmental
causes, and fragmentation of erstwhile vote banks, mounting expenditure on elections,
vitiating muscle power, aggravation of casteand commund conflict, theeclipseof idedism
andideology inpubliclife, theevil of both capturing and rigging, public apathy resultingin
lower turn out for voting, large number of candidates resulting in twenty per cent or
sometimeslessthan twenty per cent of votesin favour of winning candidatesare some
of the evils that have so effected the situation that electoral reforms have become
unavoidable. Many atimes, the battle of ballotsbecomesthebattle of bullets. Ontheday
of elections, booths are captured, polling agents are attacked and bombs thrown to
prevent theweaker sectionsfrom exercising their franchise. Criminal-politician nexus
hasresulted intheentry of criminasin legidatures (for example, Pappu Yadav, Rgjan
Tiwari, Mohd. Shahbuddin, Bablu Srivastava, and others). GT. Nanavati, aSupreme
Court Judge has pointed out, ‘ criminal sfound politicsaprofitable businessand also an
influential field, wherethey could get immunity from thelaw of theland so that their
criminal activitiescould go onunchallenged'.

Representation of the People (Amendment) Act, 1996

To overcome such weaknesses, the El ection Law underwent someimportant changes
through the Representation of the People (Amendment) Act, 1996. Some important
changeswereasfollows:

¢ Disgudification on conviction under the Prevention of Insultsto National Honour
Act, 1971.

¢ To check themultiplicity of non-seriouscandidates, theamount of security deposits
for anelectiontothe Lok Sabhaand astate L egidativeAssembly wasincreased.
In case of Lok Sabha, the amount of security depositswasincreased from3I500
t010,000. For amember of scheduled caste (SC) and scheduled tribe (ST), it
stands at T5000.

¢ Incaseof adateL egidativeAssembly, theAct fixed5,000for agenerd candidate
and32,500in caseof candidate belonging to SC/ST as security deposit instead of
3250 and X125 respectively.

e Thenomination of acandidatein parliamentary or assembly constituency wasto
be subscribed by 10 el ectors of the constituency as proposers.

¢ Redtriction waslaid on contesting el ection from more than two constituencies.

e For listing names of candidates, they were to be classified as candidates
of recognized political parties, registered—unrecognized parties and other
candidates.

¢ No election wasto be countermanded on the desth of acontesting candidate.
e Grant of paid holiday to employeesand daily wagerson the day of poll.
e Prohibition of saleand distribution of liquor withinapolling area.

¢ By-electionsto any House of Parliament or a State Assembly were now to be
held within six months from the occurrence of the vacancy inthe House.

From 31 December 1997, centrd government raised themaximum ceillingoneection
expenditure by candidates, for Lok Sabhacongtituency to15,00,000 and for Vidhan Sabha
%6,00,000. In 2011, thisceiling on e ection expense wasfurther enhanced for Lok Sabha
constituenciesto60 lakhsand for State Assembly seatstoI16 Lakhs.



The Supreme Court of Indiadirected the El ection Commissionto get thedeclaration Electoral System
from all candidatesabout their crimina antecedents, financid liabilitiesand educational
qudifications.

Thus, from 2004 genera e ections, the* model code of conduct’ cameinto force.
On 29 February 2004, the El ection Commissionissued detailed guidelinesfor thepolitical NOTES
parties and candidates. A ccordingly, corrupt practiceswere prohibited (under Section
123 of the Representation of People'sAct, 1951), declared dectord offencesaspunishable
(under Section 125-137 of the Representation of People’sAct, 1951), necessitated the
disclosure of information about financial, crimina and educationa statusof candidates,
restrained the use of excessive money or muscle during the electionsand required the
candidatesto follow themodel code of conduct and other related laws.

Despiteall these effortsmade by the El ection Commission, one cannot undermine
theroleof good, clean democratic practi ce, watchdog newsmedia, and avigilant public
opinioninraising thebar for al politica parties. Aboveall, the Indian voter hasalso
become quite discerning to understand which political party isableto proveitsmettle
and deliver thegoods.

Problem of Defection

Inthe 1980s, aproblem that emerged in the parliamentary process wasthe problem of
defectionsin statelegid aturesand even the Parliament. Defections meant that an el ected
representative of aparticular party joined another party on the promise of more power
or some other benefit. Thiswas however not alwaystrue as some defections al so took
place on mattersof principlesor ideological differences.

To combat the problem of defection, the Rajiv Gandhi government moved the
52nd amendment to the Constitution and amended articles 101, 102, 190 and 191 and
added anew schedule, the Tenth Schedul e, which dealt with the disqualification of a
member of Parliament on the ground of defection.

Today, an dected representativeisdisguaified from being member of either House
of the Parliament or astatelegidatureif heor sheincursthe disqualifications mentioned
inthe 10th schedule. Thesedisqualificationsare asfollows:

o |f amember voluntarily gives up the membership of the political party onwhose
ticket he or sheiselected to the House.

o |f themember votesor abstainsfrom votingin the House against any direction of
thepolitical party or by any person or authority authorized by it in thisbehalf,
without the party permission of such party and unlessit hasbeen condoned by the
party within fifteen daysfrom the date of voting or abstention.

e |f any nominated member joinsany political party after theexpiry of six months
from the date on which hetakeshis seat in the House.

Some scholars have suggested that the defection law has been used toimposea
centralized Sructureon politica partiesand hasresultedinthe death knell of parliamentary
dissent.

8.5.1 Role of Identity and Crime in Election
The enormous el ectorate and the large physical expanse of Indiamake any election an
expengveaffair. Thefunction of money intheelectora procedure hasbecomeimportant

and introduced a big number of anomalies. Candidates and political parties use vast
sumsto persuade votersthrough avariety of inducements. Thisresultsin an unholy
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nexus between the political partiesand vested intereststhat insist reciprocation after
financing election costs. Appeal to thevoterson the basisof caste, religion, region and
such partisan matters haveled to divide the communitieswith catastrophic impact upon
the society. Another trend hasbeen the propensity of el ected membersto dter their vote
inopposition to the directions of their party. Thisallows horse-trading to go on where
money rather than political ideology or policy decidesthe choiceof the elected member.
Inmany States, thisbecameamain problem with alarge number of legidaturescandidly
offeringtheir votesfor sale. All through avote of no-confidencein the Parliament, alot
of opposition members showed wads of money that was supposedly given to themfor
switching their ballots.

A graveresult of lax election lawshasbeen therising criminalization of politicsin
the country. Indian law forbids an individual from contesting election if he or she has
been condemned of any criminal charges. Thisstipulationiseasily circumvented, as
court trialstake tremendously long, even years, to cometo aresult. Meanwhile, the
individual isfreeto contest pollsand even gather ministerial posts upon winning the
elections. Thereupon, it becomesrigid for police agenciesto act against the person since
heor she beginsto unfavourably affect the witnessesand even the examinersby misusing
the political associations. Many people, charged with solemn crimes such asmurder
and rape, havewon pollsand gained political surpluses. According to political researcher
Mr. Verma, ‘ By oneestimatein 1997, 700 of 4,120 elected membersof 25 State-level
assemblieshad criminal records. Of these, some 1,555 were accused of heinous crimes
such asmurder, armed robbery, rape and thelike.’

Thiscriminalization of politicsbegan from theinitial daysof Indian democracy
when theforward castes and well-established groups stopped lower castes and other
marginalized massesfrom casting their votes. Prearranged ‘ booth capturing’ startedin
1957 when a group of upper-caste muscle-men hounded away the electorate and
powerfully cast thevotesfor their applicant. Such booth capturing, i.e., theaggressive
casting of votesin favour of aparticular candidate, which forcesgenuine votersto stop
from exercising their rights, gradually became a serious problem in several regions of
Indiaand particularly in States like Bihar and Uttar Pradesh. In 2004, a number of
specid officersappointed by the El ection Commission discovered blatant proof of violence,
threat and ‘ silent booth capturing’ by the supportersof awell-known ruling party |eader.
The query prompted the Election Commission to annul theresultsand order re-polling.
However, inmost cases, it isnot trouble-free to notice such efficient operations.

Prevention

A chief steptaken by the Election Commission hasbeen theimprovement and introduction
of eectronic voting machines (Figure8.2) for the course of conducting successful election
inthe country. The purposeswereto address two setbacks vitiating the elections: the
difficultiesin cal cul ating the paper votes by hand which often led to disputesand court
challengesand the other being theissue of booth capturing. It wasnoticed that criminals
would rapidly stamp thevoting papersand stuff theminthe boxeswhich madeit unfessible
to assesif aspecific vote was authentically cast or done by an unlawful process. For
that reason, the Commi ssion approached the El ectronic Corporation of India(ECIL) to
devise amachine that would record votes at atime-consuming pace. At present, the
existing machinesrecord an utmost of five votes per minute. Thisdesign was madeto
aidin hardening thegoa sincethecriminalswould haveto spend agreat deal of thetime
at onebooth to cast alarge number of unlawful votes. Thisextratimewould facilitate
the police to respond to the call and arrive at even distant booths in time to nab the



criminals. Themachinescould also be put out of action by polling personnel and would
then need asupervisor to re-start. Furthermore, the el ectronic machineswould also aid
incalculating thetotal votesand declaring theresultsin the shortest possibletime. This
was expected to avoid harmful e ementsfrom disturbing the procedure.

0

Fig. 8.2 An Electronic Voting Machine

8.6 POLITICAL ALLIANCES

A political alianceisan agreement for cooperation between different political partieson
acommon politica programme. A codlition government isformed when apolitica dliance
comesto power.

Political alliances, afeature of parliamentary system, are not formed under a
normal political situation. Alliancesareforged only when no onesingle party hasaclear
mandate. Thus, political alliances are not theideal choices of the political parties—
rather they arethe second-best choice of the political parties.

Politicd dliancesaretrangtional inter-party collaborationsto capturethereinsof
thegovernment. The partiesdo not loose their identity. They only compromisein their
party manifesto so that they can fulfill their quest for power. Thus, thereare compromises
and accommodation as well as competition and fragmentation in the alliances. The
durability of apolitical alliance depends greatly on the degree of accommodation and
competition amongst the partnersof aliances.

Since political parties enter into the alliance out of ‘rational choice’, i.e. by
considering the utility or otherwise of the arrangement, each one of the partnerswould
like sufficient influence over the decision-making processfor two reasons. First, for
maximizingitspower withinthedliancethereby manipul aing theoutcomeof theconflicting
issuesduring thedliance. Secondly, each partner wantsto maximizeitspolitica influence
infutureto gain political power onitsown.

The ultimate goa, however, hasto belong-term. Infact, the power-maximization
theory restson thispremise. Each political participant therefore must know the extent to
whichitiswillingto sacrificeitsideological or programmatic objectivewhenit formsan
aliancein order to achieve monopoly of political power infuture. Conversely, short-term
political and other gainswill begiven preferenceonly to the extent that aparty visualizes
itsfuture prospects. In other words, the emphasis on short-term gainswill be conversely
proportionate to the perception of future political prospects.

Power maximization theories and policy-based theories present two opposing
perspectiveson palitica dliances. Thefirgt stressesthemaximization of pay-offs(power),
ignoring theideol ogical and political compatibilities, asthe key factor in the political
alianceformation. The policy-based theories, on the other hand, predict that alliances
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areformed when member partiesare adjacent on theideological scaleand at least, not
incompatible on major issues, thus, minimizing theideol ogical range. Whileit may be
possibleto find alianceswhich confirm to the puristsview in each of the categories, the
actual truth may lie somewhere in the middle. That is, even when there is stress on
power maximizationinapolitical alliance, some policy agreementsareinevitableand
power maximization efforts may take placein policy-based alliancestoo.

8.6.1 Common Minimum Programme

A common minimum programmeisadocument, which outlinesthe minimum objectives
towhich thedifferent partiescometo an agreement when they arein alliance. Through
the CM P (Common Minimum Programme), the parties of varying ideol ogiesagreeto
compromisetheir policiestoremaininthealiance. In order to avoid conflict and bickering
at every issue, the partnershaveto agree over somedeclared policies. Evenif they may
not believeinthose policiesand may have no intention of attempting to implement them,
parties haveto agreeto some common policiesoncethealliance hasbeen formed. If for
nothing else, these un-implemented (sometimes, even un-implementable) common
minimum programmes can serve as scoring pointsto apportion blamefor subsequent
coalition failure on the other partners, and for gaining bargaining leverage at future
coditions.

Thus, the paliciesannounced by the palitical partiesat thed ectiontimeget modified
and transformed when these parties enter into an aliance. Policies that would be
implemented in practice would be different from the ones that were announced at the
time of elections. For example, when National Democratic Alliance (NDA) wasformed,
itskey congtituent member the BJPhad to give up itsagendaonAyodhyaissue and also
its demand for Uniform Civil Code because the other partnersin the aliance were
totally against such policies/ demands of the BJP,

8.6.2 Types of Alliances

Political alliances can be categorized as pre-€l ection alliance and adjustments and post-
el ection agreementsto share political power. The post-€l ection agreements can be of
two types—Parliamentary and governmental. All these can co-exist or aternatively
may occur inisolation.

(i) Pre-electoral alliance: Pre-electoral aliancesfind expressioninvariousforms
like putting up joint candidatesfor the distribution of thereciprocal standing down
agreements for the distribution of the remaindersin the votes cast or friendly
arrangementsin the proportional system of representation. Such aliancesare
sometimesrestricted to local issuesor situation and at timestaketheform of a
broad national policy of the congtituent parties.

(i) Parliamentary alliance: Parliamentary alliances can take the shape of
Parliamentary Partiesunitingin support of the government or against it.

(iii) Governmental alliance: A governmental dliance, whichresultsintheinclusion
of ministersfrom different parties, isnaturally accompanied by asimilar aliance
at the party level inthe Parliament in favour of the government.

However, the opposite of it isnot true. There are situations in which party or
partiessupport thegovernment generaly or on particular i ssueswithout being associated
with the government in office. In other words, whileit isnecessary for agovernmental
allianceto be complemented by aparliamentary alliance, the converseisnot aways so.



This simple equation, however, does not apply to electora aliances vis-avis
parliamentary and governmental alliance. Even when certain parties share power ina
governmental alliance and are united at the level of the Parliament in support of the
government, electoral alliances between these parties may not exist. The absence of
understanding at thed ectora level, no doubt, diminishesthe solidarity of thealianceinthe
Parliament and at thegovernment level . At the electora level, each party wantsto justify
itsalf beforethe peopleto get maximum votes. Evenwhen the same partieshavefunctioned
inagovernmental aliance, theattempt on the part of theindividud partiesistotake credit
for the popular measures carried out by the Government and to beccritical of theunpopular
measuresby laying theblameat thedoor of other parties. Electord aliancesdo not dways
coincidewith thegovernmental alliances. The basic difference between thetwoisthat
whileéeectord dliancesrequire anegative agreement against an opponent, governmental
alliance necessitates as a pre-condition, apositive agreement upon acommaon minimum
programmeto be pursued during thetenure of thealiance. Thisrequiresabasic similarity
of thinking onimportant issues. That iswhy it iscomparatively easy to havetemporary
electord adjustmentsin certain Stuationsrather than agreementson certain policy matters
which aonewould helpformagovernmenta aliance.

8.6.3 Indian and Foreign Political Alliances

InIndia, political alliances are not anew phenomenon. Many countries, at different
times, have had parties coming together to form an alliance, which (sometimes)
consequently resulted in coalition governments.

Thefollowing are someforeign examplesof political aliances:
Sweden: Alliancefor Sweden, Red-Greens
Japan: Liberal Democratic Party / New Komeito Party
United Kingdom: Conservative Party—Liberal Democrats

Likeany other multi-party system, beginning from 1989, Indiahad only political
alliances ruling at the Centre with single party getting absolute majority. Since
2004-2014 UPA aliance had been ruling at the Centre, wherethe alliance wasled by
SoniaGandhi and the coalition government wasled by Dr Manmohan Singh.

8.6.4 Palitical Alliances in a Multi-Cultural Society like India

Coalition government should be considered anatura political arrangement in anation of
continental diversity likeIndia. Yet Indiawitnessed asingle dominant party systemfor
two decadessinceindependencein 1947. Under theleadership of MahatmaGandhi, the
Congresswas successfully fashioned asagrand aliance during the course of the national
movement. It, therefore, was ableto ruletheroost sinceindependence. Accommodating
and representing a broad spectrum of views and political interests, except that the
Communistsand the Justice Party in Madras, the Congress obviated the possibility of
emergence of many political parties. Thisexplainstheorigin of asingle dominant party
systeminlindia.

Theemergenceof politica partieswith political ideologiesranging fromtheleft to
theright began emerging soon after theindependence. Obvioudly, aspectrum of political
ideologiesand interestsfound themsel vesin an uneasy aliance once the common goal
(independence of the country) had been achieved. Not surprisingly, most of the non-
communist political partiessinceindependence splintered out of the Congress. Thus, the
Indian politica system, sincethefifties, crystallized asamulti-party sysemwithasingle
dominant party.
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In 1967, the Congress suffered widespread electoral reverses both in various
Sate L egidativeAssembliesaswell asintheform of asubstantially reduced magjority in
the Lok Sabha. Themassive political challengethat the Congressfaced sincethemid-
eightiesisdueto thefact that other political parties, likethe Congress, too tried, with
varying degree of success, to create asocial coalition. In fact, the alliances that the
Congressentered into with regional partiesliketheAll IndiaAnna-DravidaMunetra
Kazgham (AIDMK) in Tamil Nadu and All India Muslim League in Kerala for
parliamentary e ectionsshowed that it was compelled to broaden socia codlition through
political aliances. The OBC and the Muslim alliance put together in Uttar Pradeshin
1993 by Mulayam Singh Yadav's Samajwadi Party; an attempt by the BJP, though with
limited success, to forge together an alliance of the upper caste Hindus; acoalition of
Dadlits (Harijans) created by the Bahujan Samgj Party (BSP) and an attempt by the BSP
and BJP in Uttar Pradesh, to create atemporary alliance of the upper caste and the
Dalits are some of the examples of changing contours of social coalitionsin Indian
politics. These shifting social coalitions have madethe Indian politicshighly fractious
and factionalized on the one hand, where no political allianceisableto have afirm
footing for along duration on therapidly shifting political quicksand, and ontheother, it
has opened the possibilities of unbelievable political aliancesbetween and amongst the
socia groups.

Alliances at the Centre

At present, in India, two major political alliances have been formed NDA (National
DemocraticAlliance) and UPA (United ProgressiveAlliance), of which NDA ispresently
in power and hasformed the government after the Lok Sabha el ections of 2014.

1. National Democratic Alliance

TheNational DemocraticAlliance (NDA) isacentre-right codlition of politica partiesin
India. Itsmain constituent political party isthe BJP (BhartiyaJanataParty). It had 13
constituent partiesat thetimeof itsformationin 1993.

When NDA wasformedin 1998, it staked itsclaimtoform agovernment. However,
it collapsed within ayear because AIDMK, amember of NDA at that time, pulled out of
theadlliance. In 1999, when again Lok Sabhaeectionswereheld, NDA wonwith grester
majority and new aliance partners. From 1999 until 2004, the NDA governed the country
under the Prime Ministership of Atal Bihari Vajpayee.

Itisimportant to note that theformation of UPA, the Congress-led coalition, was
inspired by the structure of the NDA, with one major national party at the helm and
severa regional partiesparticipating.

With regard to the decision-making processwithin thealliance, the NDA doesnot
have an executive board or a politburo. Important decisions have been taken by the
leadersof theindividual partiesasand when theissues have come up.

NDA istheruling codlitioninIndia
2. United Progressive Alliance

TheUnited ProgressiveAlliance (UPA) wasthearuling codlition of centre-left political
parties heading Union Government of Indiafrom 2004-2014. The UPA led by the
Indian National Congress (INC). INC’sPresident Sonia Gandhi isthe Chairperson of
the UPA.



The 2004 Generd Electionswerean eye-opener for the INC. After theseelections, Electoral System
the Congress accepted the fact that it will not be able to form the government at the
Centreonitsown. It will haveto form aliancesto bein power. It understandsthat the
daysof fighting asasingular party are gone and that the el ections are more of abattle of
alliancesthan anything el se. Therefore, initially the UPA wasan informal alliance—it NOTES
only acquired aproper shape and structure after the results of 2004 general elections
were announced.

The UPA hasnot enjoyed asimple mgjority onitsown inthe Parliament, rather it
has relied on the outside support to ensure that it enjoys the confidence of the Lok
Sabha, similar to the formulaadopted by the previous coalition governmentslike the
United Front, the Congress government of NarasimhaRao and NDA government.

Initially, the UPA was given externa support from the Left Front, which had 59
M Ps. Despiteideol ogical differenceswithinthe Congress, the L eft parties supported
the UPA to ensureasecular government. Similar external support was also extended by
severd smaller partiesthat were not amember of any codlition. For example, Samagjwadli
Party (39 MPs), the Marumalarchi Dravida Munnetra Kazhagam (4 MPs), and the
Janata Dal (S) (3 MPs). Bahujan Samagj Party (BSP) promised to support the UPA
government if it faced avote of confidence. All these parties supported the government
from outside—i.e. they were not apart of the government.

However, very soon some partiesquit the UPA alliance. The TelanganaRashtra
Samithi (TRS) wasthefirst party to quit thealliance. In March 2007 during the Tamil
Nadu elections, MDMK also officialy withdrew its support from the UPA. In 2008,
both BSPand L eft Front also withdrew their support. The Left withdrew from the UPA
because it was vehemently opposed to the government’s decision to sign the 123
Agreement with the United States.

UPA won around 261 seats out of 543 seatsin 2009 general elections. In 2014
UPA won only 60 seats out of 543 seats.

Characteristics of Palitical Alliancesin India

Following arethecharacteristicsof political aliances:

e Lack of cohesiveness: It has been argued that political alliancesin amulti-
party system do not produce cohesive party structures. Theincentiveand pressure
to maintain unity in such aliancesisgrestly reduced. Thereisan ever-growing
temptation to break from oneallianceand to join therival aliance, which may
bring another group into power.

¢ Roleof thestate/r egional partiesenhanced: Inthecontext of aliancescoming
to power and forming coalition governmentsat the Centre, State parties become
crucia playersasbalancing forcesin competing aliances. Though this openness
of the coditiona systemto assmilatethesmaller partiespromotesintegration of
the political system through an accommodation of regional and ethnicforces, it
also acts as a factor leading to unprincipled compromises and governmental
instability and drift.

e |ngtability of thesystem: Political alliancesin Indiahave brought about political
instability. The coalition governments are always on tenterhooks because the
partnersof alliance can at point of timethreaten to withdraw fromthe aliance.
Dueto the constant danger of split withinitsown ranksand attemptsof therival
alianceto dismember it, the aliance memberstend to avoid any commitment on
theexplosiveissues.
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8.7 PRESSURE GROUP

Pressure groups operate actively, especially in arepresentative government committed
totheredlization of theided of socid servicestate. Thestatea so makesitsdlf increasingly
dependent on them while handling its sphere of planning and socia service. However,
thenumber of groupsand theintensity with which they are ableto pursuetheir objectives
depend upon the social legitimization of group activity and the prospects of fulfilling
group demandsin agiven political system.

The genesisof the pressure groups may betraced back to the pre-Independence
dayswhen alarge number of pressure groups existed to put forth their reasoning and
argument before the British government in order to pressurizeit and to seek concessions
and privileges for the members of the pressure groups. In fact, the Indian National
Congressin 1885 wasmorelikeapressure group to plead for reformsand to articul ate
the interests of the educated middle class. As the Congress donned the mantle of a
political party gradually, various pressure groups began to mushroom to safeguard the
interests of other sections. Most remarkable wastheformation of theAll IndiaTrade
Union Congressin 1920 and theAll IndiaKisan Sabhain 1936 that opened new chapters
inthebook of pressure groups.

In the post-1ndependence times, the processes of democracy and devel opment
provided afertileground for ahuge number of pressure groupsto comeinto existence.
Various sections of the society began to createtheir own interest groupsto maketheir
voicesheard in policy formulation and the ever-increasing state activities. In thewake
of planned economic development, even the polity inspires the creation of pressure
groupsfor their contribution to developmentd activities. M oreover, the consolidation of
the party system hasal so contributed to the expansion in the base and scope of activities
of pressure groupsin certain defined sectors of economy, society and polity. For example,
with an eye oninculcating the votersfor their partieson along-term basis, almost al
major political partiesin the country havefloated variousfrontal organizationsinthe
areasof trade union activities, farmers’ fronts, women morchas and students’ wings.
Theredsoexist politicaly neutral pressuregroupslikethefederation of Indian Chambers
of Commerce (FICCI) and the Confederation of Indian Industry (Cl1). All these pressure
groups ensure safeguards from adverse policy initiatives of the government.

8.7.1 Types of Pressure Groups

Different writers on comparative governments have classified interest groups and
pressure groups on the basis of their structure and organization. In general interest
groupsareclassifiedinto thefollowing four types.

e Ingtitutiond interest groups

e Associationa interest groups

e Anomicinterest groups

¢ Non-associational interest groups

1. Institutional Interest Groups

Theseareformally organized groups consisting of professionally qualified people. They
areclosely connected to government machinery while at the sametimeenjoy sufficient
autonomy. They exert sufficient influence onthegovernment policy making. They include



bureaucracy, armies, politica partiesand legidatures. Whenever thesegroupsraiseprotest, Electoral System
they do it by constitutional means and in accordance with rules and regulations. An
exampl e of such as organization can beWest Bengal Civil ServicesAssociation.

2. The Associational Interest Groups NOTES

These are formally organized groups, which articulate the shared interests of their
membersover long periodsof timeand try to achievethe specific and particular objectives
of their members. They are also called promotional or protective or functional or
professional groups. Associational groups promote economic and vocationa interests,
pubic interest or single issues or protect and safeguard the interests of their
members. Theseare organized and specialized groupsformed for interest articulation,
but to pursuelimited objectives. Theseincludetrade unions, organizations, businessmen
and industrialistsand civic groups. Some examples of associational interest groupsin
Indiaare Federation of Indian Chambers of Commerce and Industry (FICCI), Trade
Unions such asAll India Trade Union Congress (AITUC), teachers', associations,
students’ unions, etc.

3. Anomic Interest Groups

These are ad hoc (unplanned) groups, which emerge dueto turmoil and excitement or a
crisis, aspecific event or issue. Anomic groupsdo not haveaformal structure or leaders
and their actions are often violent. They act spontaneously and in an uncoordinated
fashionareshort-lived. They expresstheir grievancesthrough violent riots, demongrations
and street protests.

4. Non-associational Interest Groups

These arethe complete opposite of associational interest groups. They haveno formal
organization. They are composed of individuals who feel closeto othersonthebasis
of class, caste, race, religion, culture or gender. They seldom act as coherent political
groups, but they are often regarded by others as if they represent an interest even
though they have no formal authorization to do so.

5. Big Business

Among the organized groups, themost important are the groups of big business. Infact,
the growth of business associationsis a parallel to the process of development. At
present, therearemany typesof businessassociations, industrial associations, communal
associations, regiona organizationsand all Indiaorgani zations connected with trade and
commerce. Most important of theseisthe Federation of Indian Chambersof Commerce
and Industry (FICCI), which is the mouthpiece of Indian capitalism and of the big
capitaists.

Thekindsof pressure exerted by the businessinterestsare extremely varied. The
associations lobby among the members of Parliament and L egidative Assemblies,
members of the Council of Ministersand bureaucrats. They also devote agreat time
and effort to influence the Planning Commission, theeconomic ministriesand thevarious
licensing bodies. They a so have considerabl einfluence on the councilsof variousparties,
particularly theruling party, which have been heavily dependent on businesscontributions
totheir funds. Such contributionsdo not go unrewarded. The big business has frequent
and sustained accessto the executive and bureaucracy for lobbying whenthepolicy is
being made and implemented.
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The enormous strength of the groups of big business comesfrom thefact of its
ownership and control of thelarger part of society’seconomic resources. Thismakesit
difficult for even areform-minded government to imposeits policiesto which these
groupsarefirmly opposed. Alternatively, they havethe power of going onan ‘investment
strike’ until the government createsthe necessary climate of * business confidence’ by
dropping unwel comepoalicies. Sincesuchinertiawill dow down theeconomy and therefore
discredit the government, even areformist government will beforced to compromiseat
least on crucial issues.

The power of capital asapressuregroup isreinforced by the composition of the
daedite Thegatediteincludesnot only thepolitica executive, but aso, very importantly,
the bureaucratic or administrative dlite, whichisnot accountableto the Parliament or the
electorate, but which playsavital advisory and executiverolein policy-making. The
composition of thestatedite, duetoitssocid, economic and other linkswith big business
andinclinations, biasesthe state system infavour of capitalist classinterestsand reinforces
and complements capital’s power as apressure group on the state system.

6. Trade Unions

Alongwith the growth of industries, theworking classhas a so been growing in India.
Thoughitisaccepted that limited industrial growth and availability of largeworkforce,
continuous relationship of the labourerswith their peasantry background and archaic
way of thinking are hindrancesin the devel opment of workers organizations, the Indian
trade union movement has developed with an astonishing speed. There is a high
concentration of Indianindustry in certain regions. TheIndian National Congresshad
mobilized thetrade unionsto participatein the freedom struggle. Infact, even before
independence, trade unionshad won someimportant battlesinthefield of socid legidation.

After independence, other centres of Trade Unionslike Indian National Trade
Union Congress(INTUC), Hind Mazdoor Sabha(HMS), Centreof Indian Trade Unions
(CITU), etc. have also been organi zed. The number of such centreshasbeenincreasing
aongwiththeincreasein politica parties. Eventherightist partieshave started organizing
trade unions, under their influence. Yet the fact remainsthat only asmall part of the
country’ swork forceisorganized. A substantial portion of thelabour forceistill inrural
areas and because of variousfactors, it isyet not organized to asignificant extent on
classlinesat national or local level.

Further, the trade unions have been organi zed by the middle class|eadership of
thevariouspolitical partiesand act astheaimsof those parties. Almost all labour unions
act asagentsof the some parties, seekingto explaintheir parties’ policy toworkersand
enlisting their support. Thishas, inturn, led to fragmentation and mutual ly destructive
conflict among the workers, making them pliablefor manipulation by political parties
sometimes againgt thelong-term interests of their own movement. Trade unionsin India,
aswhole, are ableto exert significant pressure on the policy formulation. The political
partiesand thegovernment, al recognizetheir strength. Trade unionsprovide significant
vote-banksin theindustrialized regions. Another factor that cannot beignored hereis
that the working classviews capital asitsmain opponent.

The only important weapon that |abour hasisto go on strike. But the use of its
only effectiveweaponisprecisely what isseverely hampered by itsinterna divisonand
weakness and by the external pressuresit isvulnerable too. First, in most capitalist
countries, only apart of thelabour force, usually aminority, sometimesaslow as 30 per
cent inthe United States, isorganized into trade unions. Second, strikes are a serious



drain on the resources of the trade unions, and these resources and the corresponding Electoral System
staying power of the union, are extremely limited compared to those of theemployers.

Third, trade unions have aways been divided from each other in termsof the particular

skillsand functions of their membersand sometimes geographically (i.e. regionally or

provincially) and alsoracially in the present age of large-scaleimmigrant labour inthe NOTES

West from thethird-world. Thismakesit easier for employersand the stateto divideand
isolate striking unions. Fourth, trade unionsin advanced capitalist countriesare often
bitterly divided politically and ideologically into communist, social democratic or plain
economist unions. Thismakesit easier for employers and the state to drive awedge
between striking unionsor striking membersof aparticular union through buying off the
lessmilitant, economist and reformi st elementswith minor concessionsandisolating the
militants. Fifth, during astrike, whatever bethe meritsof the case, the bourgeois parties
and the capitalist dominated mass media, as well as the state-owned media, can be
expected to blast the strike asirrespons ble, economically ruinous, sectional and against
thenational interest’, thus creating aclimate of public opinion hostileto the strikeand
isolating the strikers. All these forces combineto severely hamper the effective use of
organized labour’sonly weapon, the strike, thusindirectly adding to the pressure power
of the capital, which isalready vastly superior, upon the state system.

By their activities, the organized working class hasbeen ableto obtain quiteafew
successes in bettering their economic and social conditions. Among their major
achievements could be mentioned:

e Therecognition of thefundamental right of strike.
e Anoveral increaseinthewage structure.

e Theright to bonusin many public sector undertakings as well as private
enterprises.

¢ Regulation of working hoursand overtime payment.

¢ Relating the wage structureto conditionsof living and priceincreaseinthe
form of dearness Pay ad DearnessAllowanceswith the obligation for apay
revision after every threeincreasesin the Dearness Allowance payment.

¢ Better living conditionsintheform of socia welfare benefitslike employees
insurance, medica and housing facilitiesetc. The government hasredlized the
inevitability of increasing trade union strength.

7. Peasants Organizations

For aland so overwhelmingly rural and with more than 73 per cent of the available
workforceengaged in agriculture, it isexpected that agricultural groupswould play an
important roleinthedemocratic politics.

Inindependent India, particularly inthe sixties, moreimportant than the peasant
movementshad been thelobbiesof big and medium farmers. Over theyears, theabolition
of thezamindari system and implementation of land reform measures, and themomentum
they created intherural side, haveresulted in the middle class peasants acquiring more
land and working harder ontheir land. At least agood section of them acquired sufficient
economic power to organi ze themselves palitically. The power of therich farmershas
also increased over the years as a result of the conventional electoral politics. The
Panchayati Rgj, the community devel opment programme and the government sponsored
Green Revolution have been the highlights of the past.
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The agriculturists are, however, organized morein theregional or local class-
unions, thanonandl Indiabasis. Even though there are someimportant All IndiaKisan
AssociationslikeAll IndiaKisan Congress, All IndiaKisan Kamgar Sammelan, Kisan
Janata, Akhil BhartiyaKisan Sangh and All IndiaAgriculturists Federation, peasant
groups have been organized onterritorial basis. Thereason for such apattern seemsto
be the weak financial position of the Kisans apart from the interplay or factorslike
language, caste and geography of agriculture. Moreover, the pattern of crop production,
fertility of land, land-labour use, etc. are not uniform throughout the country. Dueto the
regiond and loca variaionsintheagrarian system, stateleve organizationshaveemerged
stronger thantheadl Indiaassociations.

Another pattern of peasant organizationsisthat the state-level organizationstend
to be non-political, independent of the politica partiesand homogenous. Their political
slogan isunity of classes as against the division of classes. In fact, the class basis of
peasant organizationsin Indiaisgenerally from the middle-rich peasantry withasmall
percentage of poor peasants. Thecommercia farmershavefound the utility of organized
activity and quite often lead the agitations on the basi s of the problemsfacing theentire
peasantry in general and therichin particular.

8. Other Groupsin Modern Sector

In addition to large-scale and influentia business, trade union and kisan groups, there
also existsvarious professional and occupational groups, especialy inthetownsand
cities. Theseinclude empl oyees associations, lawyers associ ations, teachers associations,
students unions, consumer interest associations, and specific groupswith variousissues
emerging fromtimetotime. Their strategiesrangefrom arousing public opinion through
the various media in favour of issues they want to project, to organizing massive
demonstrations and sometimes strikes, to pressurising the government for conceding
specific demandsor changein policy line. Most of these groups are effectiveat local or
statelevel.

9. Caste Groups

In certain areas, the formation of caste associations began in the early years of this
century. In the early stages of its awareness, as acompeting entity which could gain
strength by organization and by throwing out of links beyond immediate locality, the
castes organizations concentrated on ritual statusrather than directly on political or
economic rights. But after awhile, (and the stagestended to beincreasingly telescoped
with thefaster pace of social change) the aspirationstook amore material form.

The meaning of casteitself has changed in the encounter between tradition and
modernity. By cregting conditionsinwhich acaste’ ssgnificance and power arebeginning
to depend onitsnumbersrather than onitsritua and social status, and by encouraging
egalitarian aspirationsamong itsmembers, the caste associationisexerting aliberating
influence.

10. Communal Groups

Therearea so groupsbased on religion. However, the communal interest groupsare not
of rich variety and texture. But atendency towards the crystallization of communal
groups seemsevident. Cases of Indian Christian Conference, the Chief KhalsaDiwan
and VishwaHindu Parishad, etc. may be cited asexamples. Similarly, thereare several
Musdlim groupswhich have sought to changethe government policy. Alsoin the process
of economic changeand socid mohilization, India sincreasingly participant communities



havegrown more politically salf-conscious, and thisself-consciousness not only depends Electoral System
on existing cleavagesbut al so makesthem to pressuri ze the system as organi zed groups.

Syle of Operation of Pressure Groups

The nature and characteristics of the pressure groupsin asociety depend mainly upon NOTES
the governmental structure, itsactivities and the socio-economic milieu. Thevarious
groupsin Indiaoperate within the federal and parliamentary nature of the polity, the
division of powers, at theregional level betweenthe stateandlocal levels, aswell asthe
within process of devel opment and transformation taking placein India.

8.7.2 Role of Pressure Groups

There are various organi zed interest groups that make use of a‘ pressure system’ for
getting their claims accepted by the decision-makers, though they have been slow to
develop. These groupsin Indiaare aform of linkage and means of communication
between the masses and the dlite. They provide scope for expanding participation and
their inditutionalization isacritica element in the development of aresponsve politica
system, for they are barometers of the political climate by which decision-makers can
make and assess policy. While the interest groups make demands upon society for the
benefit of its members, it also serves to restrain them. Interest groups not only act
as agents of interest articulation, but they also increase the political consciousness and
participation of their membership and democratic achievements, although they may
strain the responsive capacity of the system. In addition, interest groups may be
reservoirs of political leadership. Most importantly interest groups vehicles for socia
integration.

However, in asociety whoseresourcesarelimited, demands may far outrun the
capacity of the government to respond. Rational economic planning may come into
conflict with the exigencies of democratic response, forcing the decision-makersto
consider demandsas suchillegitimate and to arguethat the compul sions of abackward
society requirerestriction of political accessand democratic competition. Inthe name of
rationality and public interest, the decision-makers have often turned deaf ear to the
demandsof interest groups. On the one hand group pressurein Indiahas been directed
toward influencing the administration and implementation of policy rather than its
formation. Ontheother, interests are arti culated not alwaysthrough collective channels;
nor does pressure alwaystake the form of group pressures. In spite of the existence of
highly differentiated structures of interest articulation, individual business houses, for
instance, have placed continued reliance onindividua approach.

Alsointhegiven situation, pressureisonly one of the methods used by various
interest elitesfor the purpose of influencing the decision-makers. Money isthe most
important instrument to be used for the purpose of forcing the decision-makersbehave
in certain ways. Apart from this, however, personal ties are also used to achieve the
desired ends. Thus, asawhole, while political mobilization has extended theidentity
horizon of the Indian massesin widening participation and involvement, interest groups
have been unableto providetheinstitutional channelsor accessto structure and order
what Myron Weiner, an American political scientist, has called the ‘ emergent mass || ® :Nh:; z;etrr‘:sgr';
political culture . Political partieshave assumed thiscritical role. o
10. and

are mouthpiece of
big businesses.
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8.8 SUMMARY

Inthisunit, you havelearnt that:

e ElectionsinIndia, the second most populousnationintheworld, involveamega
exercise by agigantic government machinery.

e Electionsareheld for the state assemblies or Vidhan Sabhathrough which the
state governmentsareformed and the Chief Minister ischosen, and alsofor local
government bodies such asthe municipalitiesand the panchayats. The President
of Indiaand members of the Rajya Sabha are al so elected, though, through a
different method.

e Electionsarethecrucia deciding eventsin modern democracies. Electionsprovide
an opportunity to the general massesto get political education.

e Another point to be noted is that far from contributing to the increasing
‘modernization’ of Indian politicson asteadily accelerating scale, recent elections
show somesigns of becoming more*traditionalized’ inthe Indian setting.

¢ Thelndian Constitution has made provision for asuitable machinery to conduct
freeandfair electionsin the country. It providesfor the setting up of an Election
Commissionfor thispurpose, which shall cons st of the chief e ection commissioner
and such other el ection commissioners, asare appointed by the President.

¢ Thekey toameaningful political discussion about electoral reformistheidea of
representation and itsrel ation to the process of democratization in contemporary
India

¢ TheSupremeCourt of Indiadirected the El ection Commissionto get thedeclaration
from al candidates about their criminal antecedents, financial liabilities and
educationd qualifications.

¢ Inthe 1980s, aproblem that emerged inthe parliamentary processwasthe problem
of defectionsin statelegidaturesand even the parliament.

¢ Anelected representativeisdisgualified from being member of either house of
the parliament or a state legislature if he or she incurs the disqualifications
mentioned inthe 10th schedule.

89 KEY TERMS

¢ Nexus: Itisthe connection or seriesof connectionslinking two or morethings.

e Political alliance: Itisan agreement for cooperation between different political
parties.

e Model code of conduct: It isaset of guidelines laid down by the Election

Commission to govern the conduct of political partiesand candidatesintherun-
uptoanelection.

e Pressuregroups: Itisagroup that triesto influence public policy intheinterest
of aparticular cause.
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8.10 ANSWERSTO ‘CHECK YOUR PROGRESS

1. (&) deciding (b) emergence

2. (a) False(b) True NOTES

3. TheElection Commission of Indiawas established in January 1959.

4. ThePresdent determinesthe conditionsof serviceof the Election Commissioners.

5. (&) women (b) populism

6. (a) universal adult franchise (b) legidatures

7. (& True(b) False

8. (i) Fase (ii) True

9. Thefour typesof pressuregroupsare: Ingtitutiona interest groups, the associationa

interest groups, Anomic interest groups and non-associational interest groups.

10. FICCl and ClI

8.11 QUESTIONSAND EXERCISES

Short-Answer Questions

1. What arethe main functions of the Election Commission of India?

2. Why isit necessary tointroduce el ectoral reformsin India?

3. How hasthe defection law resulted in the death knell of parliamentary dissent?
4. What are characterigticsof political aliancesinamulticultura society likelndia?
5. What are pressure groups? Name some.

L ong-Answer Questions

1. Analysethesignificanceof electionsinIndia

2. Discussthe changesintroduced with theimplementation of the Representation of
the People€'s (Amendment) Act, 1996.

3. Discusswhy political alliancelane becomeimportant for modern day politics.

4. 'Electord reformisnot an unchartered cognitiveterritory in contemporary India’
Explan.
5. Discusselectionsand the processof politicization.
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9.0 INTRODUCTION

Thecurrent Indianjudicia system hasitsrootsinthe British colonial rulewhich makes
it one of the oldest legal systemsin theworld today. The Constitution of Indiaisthe
supremelaw of the country, themain source of law in India. Animportant characteristic
of thelndianjudicial systemisthat itisregarded a‘ common law system’. Inacommon
law system, law ismade by the judgesthrough their decisions, orders, or judgments.
Theseare also mentioned as precedents. TheIndian judicia system hasadopted features
of other legd systemsin such away that they do not clash with each other whilehel ping
thecitizensof the country. For instance, the Supreme Court and the high courtshavethe
power of judicial review. Thisisaconcept predominant intheAmerican legal system.
Accordingtothenotionof judicia review, thelegid ative and executive actionsare subject
to the examination of thejudiciary and thejudiciary can nullify such actionsif they are
ultraviresof the congtitutional provisions. Hence, thelaws madeby thelegidativeand
therulesmade by the executive need to bein conformity with the Constitution of India.
Inthisunit, youwill study about the concept of judicia review and judicial activismin
India

9.1 UNIT OBJECTIVES

After going through thisunit, you will be ableto:
e Interpretjudicia review
e Explainjudicid activism
¢ Discussthe concept of amicuscuriae

9.2 JUDICIAL REVIEW

Judicial review meansreview by the courtsto investigate the constitutional validity of
thelegidative enactments or executive actions. The power of judicial review in India
stands between the American and British practices.

Judiciary in India
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The Condtitution of India, inthisrespect, ismoreakin to theAmerican Congtitution
than to British or any other constitution. Being the guardian of fundamental rightsand
thearbitrator of congtitutional conflicts between the union and the stateswith respect to
the division of powers between them, the Supreme Court holds a unique position.
Accordingtothisposition, it iscompetent to exercisethe power of reviewingthelegidative
enactments of both, the Parliament and the state legislatures. The Supreme Court in
India, however, caninterpret thelaws and invalidate them, if they are contrary to the
letter of the Constitution, but not if they are contrary toits‘ spirit’. Accordingly, our
courtshaveto interpret thelaw asitiswritten and cannot declarealaw asinvalid onthe
groundthat itisunjust. Similarly, thelndian Condtitution distributesthelegidative powers
between the Union and the states so precisely, with residuary powers vesting in the
Union, that disputesover legidativejurisdiction do not pose any seriousproblem. Asour
Condtitutionisnot asrigid astheAmerican Congtitution, it ispossibleto override adverse
judicia decisionsby suitableamendmentsof the Congtitution.

Thereare several specific provisionsin the Indian Constitution, which imbibethe power
of judicia review:
o Article13(2) specifically declaresthat every law inforce at the commencement

of this Constitution, and every subsequent law, which isinconsistent with the
fundamental rightsshall bevoid.

e Article 32 empowersthe Supreme Court to invalidateall suchlawswhichviolate
fundamenta rights.

e Under Articles 131-136, the basic function of the courtsisto adjudicate disputes
between individuals, between individua sand states, between statesand the Union
and while so adjudicating, the courts may berequired to interpret the provisionsof
the Constitution and the laws. Theinterpretation given by the Supreme Court
becomesthelaw honoured by al courtsof theland.

o Article 226 congtitutes high courts as protectors and guarantors of fundamental
rights.

o Article 245 provides powersto both, the Parliament and the state legisl atures,
subject to the provision of the Congtitution. Article 246 (3) expresdy providesthat
in the State Ligt, the state legislatures have exclusive powers. In context of
Concurrent List or of those entriesin the State List, for which one or more states
would have requested the Parliament to makelaws; Articles 251 and 254 declare
that in case of incons stency between Union and statelaws, the statelaw shall be
void. Theconsgtitutiona validity of alaw can bechalengedinIndiaontheground
that the subject matter of thelegidation: (a) Isnot within the competence of the
legidature, which haspassed it (b) Isrepugnant to the provisionsof the Congtitution.
(¢) Itinfringes one of thefundamental rights.

e Inview of Article372 (1), no pre-congtitutional law, whichisinconsistent withit,
can continueto bevalid after commencement of the Constitution.

The power of judicial review, ingeneral, flowsfrom the powers of the courtsto
interpret the Congtitution. Sincethejudiciary isthefinal interpreter of the Constitution
and the Condtitution regulatestheexerciseof politica power, which, ingenerd isconsdered
to bethemain domain of thelegidature and the executive. Moreover, thejudicia process
determinesthejurisdictional frontiersof the other branches of government. Asaresult
of this, it constantly interactswith thelegidature, the executive and other institutions of
government, which arevested with political power.



Constitutional Amendments and the Use of Judicial Review

Until 1967, the Supreme Court upheld that the Amendment Actswere not ordinary laws
and could not be struck down by the application of Article 13 (2). It wasin thefamous
Golak Nath Vs. the state of Punjab casein 1967, wherethevalidity of three congtitutional
amendments (1st, 4th and 17th) was challenged, that the Supreme Court reversed its
earlier decision and uphold the provision under article 368 which put acheck onthe
Parliament’s propensity to abridge the fundamental Rights under chapter 111 of the
Condtitution.

In the Kesavananda Bharti vs. State of Keralacasein 1973, the constitutional
validity of thetwenty-fourth, twenty fifth and twenty ninth amendmentswas challenged
whereinthe court held that even though the Parliament isentitled to amend any provision
of thecongtitution it should not tamper with the essential features of the congtitution; and
that Article 31cisvoid sinceit takesaway invaluablefundamental rights.

The court balances the felt ‘necessities of the time' and ‘constitutional
fundamentals' when scrutinizing the validity of any law. H.M. Seervai hasenumerated
someof the canyons, maxims and normsfollowed by the court:

e Thereisapresumptioninfavour of constitutionality, and alaw will not be
declared constitutional unlessthe caseisso clear asto be free from doubt;
and the onus to prove that it's unconstitutional lies upon the person who
chalengesit.

e Wherethevadlidity of agtatureisquestioned and therearetwo interpretations,
one of which would makethelaw valid, and the other void, theformer must
be preferred and the validity of thelaw will beupheld.

e Thecourt will not decide congtitutional questionsif acaseiscapableof being
decided on other grounds.

e Thecourt will not decidealarger constitutional question thanisrequired by
the case beforeit.

e Thecourt will not hear an objection asto the congtitutionality of alaw by a
person whoserightsare not affected by it.

¢ Ordinarily, courtsshould not pronounce onthevalidity of anAct or part of an
Act which has not been brought into force, becausetill then the question of
vaidity would be merely academic.

¢ Inalater case, theMinervaMill case, the Supreme Court went astep ahead.
The42nd Constitutional Amendment of 1976 among other thingshad added a
clausetoArticle 368 placing acongtitutiona amendment beyond judicid review.
The court held that thiswas against the doctrine of judicial review, thebasic
feature of the Congtitution.

Judicial Review under Private Law

Thereareremedies against the actions of the executive under privatelaw. A suit can be
filed under section 9 of the Code of Civil Procedure. The suit can befor damagesfrom
the government or other public authority whenright isviolated and aninjury issuffered.
It can also befor adeclaration of theillegality of the administrative action.

A suit can befiled for issuing injunction against the act that threatenstherights of
persons. These remedies can, however, be specifically excluded by a statute under
whichtheadministration acts. In such casesthe statutewill provide aternative remedies.
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If it doesnoat, or if the alternative remedies provided are not adequate or sufficient
theaggrieved person will havearight tofileasuit. When the alternativeremediesare
effective the citizen will have the right only to resort to those remedies and not the
remedy under the Code of Civil Procedure. Theserulesarelaid down through judicial
decisons.

Judicial Review and Contempt of Court

Itismandatory that an administrative officer or authority should obey thedirectionsof a
court and execute the decisions of the court. What action can be court takeif they do
not do this? The court has neither the sword not the purse like the executive. It hasa

potential power.

It hasthe power to take action of contempt of court. Thosewho violate or disobey
thedecisionsof the courtsare proceeded against under thispower. They can be punished
and senttojail. Obvioudy the contempt power isthe only weaponinthe hand of judiciary
to seethat their decisions are executed.

Locusstandi isthefirst limitation onjudicia review. Thismeansthat only aperson
aggrieved by an administrative action or by anunjust provision of law shall havetheright
to move the court for redressal. Under this traditiona rule a third party who is not
affected by the action cannot movethe court.

Another limitationisthat before aperson movesthe High Courtsand the Supreme
Court invoking their extraordinary jurisdiction, he should have exhausted al dternative
remedies. For example, thesemay beahierarchy of authoritiesprovidedinlegidationto
look-into the grievances of the affected party. The aggrieved person shouldfirst approach
theseauthoritiesfor aremedy beforeinvoking extraordinary jurisdiction of the courts.

However, the alternative remedies should be equally efficaciousand effective as
theremediesavailablefromthecourtsare. If they arenot, thejurisdiction can beinvoked.
In cases of manifest injusticeand theviolation of procedurd fairness, aternative remedy
isnot abar.

A rule hasbeen evolved to avoid repeated adjudication on the same matter between
thesame parties. If the caseisfinally disposed of on meritsthe sameissue cannot bere-
agitated by any of the partiesfiling another case. Thislimitationiscalled resjudicata.

Changing Trendsin Judicial Review

Recently thereisarisingtrendsinjudicial activismintheland. Thedoorsof thejudiciary
are kept open for redressing the grievances of persons who cannot ordinarily have
accessto justice. The strict observance of thetraditional rule of locus standi will do
injustice to certain persons who do not have the money, knowledge and facilities of
approaching court.

Insuch casesif apublic spirited person comesforward ontheir behalf courtsrelax
therulesand adjudicate over thematter. Thus, in thematter of socially and economically
backward groups or personswho are not aware of their rightsor not capabl e of pursuing
their casein acourt, the complex and rigorous procedura formditiesarenot ingsted upon.
Atthislevel there are caseswhen pressreportswere taken aswrite petitionsand reliefs
granted. L ettersaddressed to the courtswere also ‘ treated as petitions.

Judicia review isoneof theimportant techniques by which the courts examine
the actions of the legislature, the executive and the other governmental agenciesand
decidewhether or not these actionsare valid and within thelimits set by the Congtitution.



Therefore, with the power of judicial review the courtsact asacustodian of the
fundamental rights. The Indian Judiciary, giventhefederal structure of the Congtitution,
al so settles conflictsof jurisdictioninlegid ation between the centre and the states. With
the growing functions of themodern statejudicial interventionin the processof making
administrative decisionsand executive them has also increased.

9.3 JUDICIALACTIVISM

Thetermjudicial activismisexplained in Black's Law Dictionary, Sixtieth Edition,
[Centennial Edition (1891-1991)]. Thus, judicia philosophy motivesjudgesto depart
from strict adherence to judicial precedent in favour of progressive and new social
policies, which are not dways cons stent with the restraint expected of appellatejudges.
Itiscommonly marked by decisonscalling for socia engineering and occasionally these
decisionsrepresent intrusionsin mattersof thelegidative and the executive.

No onewill dispute that the judiciary hasto perform an important role in the
interpretation and enforcement of human rightsinscribed in thefundamental law of the
country. Therefore, it is necessary to consider what should be the approach of the
Judiciary inthe matter of constitutional interpretation. An approach must beacrestive
and purposivein theinterpretation of variousrightsembodied in the Congtitution, witha
view to advancing human rightsjurisprudence and socia justice.

Judicia activism hasemerged asthe thematic thread running through the diverse
areasof law that are represented in this comprehensive review of the Indian Supreme
Court’sjurisprudence. Subjects (to namejust afew) ranging acrossareasasdistinctive
asfundamental rights, matrimonial adjudication, mercantilelaw, environmental justice,
agrarian reforms, industrial jurisprudenceand election laws, areall viewed through the
approving lensof * proactive adjudication’.

During the last five decades, the judiciary has emerged as the most powerful
ingtitution of the state. It has assumed the power to strike down amendments to the
Congtitution onthe basisof theinnovativetheory of basic structure. Theareaof judicial
intervention has been steadily expanding through the device of publicinterest litigation
(PIL) and enforcement of human rights. Problemsrel ating to environment pollution and
natural resources of the nation, which ought to have been tackled on priority by the
Executiveand the Legidature are brought up through PIL, to be handled by the Supreme
Court andthehigh courts. Lack of proper governance, non-governance and misgovernance
are, probably, moreresponsiblefor increasing judicial activism. Speaking at Dr Zakir
Hussain Memorial Lecturein 1997, A.M. Ahmedi (former Chief Justice) asserted that
judicial activism might be seen asatransient phase responding to peculiar needsof the
nation. Shedding its pro-status quo approach, thejudiciary hastaken uponitself theduty
to enforcethebasic rights of poor and vulnerabl e sections of the society. Apart fromits
traditiond limited role of administration of justice, it hasa so vowed to actively participate
in the socio-economic reconstruction of society, by progressive interpretation and
affirmativeaction.

9.3.1 Public Interest Litigation

A publicinterest litigation (PIL) isaclaim that can belodged in any high court or directly
inthe Supreme Court. Itisnot mandatory for the petitioner to suffer aninjury or havea
persond grievancefor filing thelitigation. PIL can bereferred to astheright that every
socialy aware member or public-supportive NGO has, to support a public cause by
seeking judicia redressa of apublic grievance. Such agrievancemay ariseasan outcome

Judiciary in India

NOTES

Check Your Progress

1. Fill inthe blanks
with appropriate
words.

@

(b)

2. State whether the
statements are true
or false.

@

(b)

Article 226
constitutes

as
protectors and
guarantors of
fundamental
rights.

Article 32
empowers the

to
invalidateall
such lawswhich
violate
fundamental
rights.

The power of
judicial review
flows from the
powers of the
courts to
interpret the
Constitution.
Theexecutiveis
thefinal
interpreter of the
Constitution.

Self-Instructional

Material

185



Judiciary in India

186

NOTES

Self-Instructional
Material

of abreach of public duty or dueto some provision of the Constitution that has been
violated. Publicinterest litigationisthemechanism by which public participationinjudicia
review of administrative action can be assured. It worksto increase the democracy of
thejudicial process. Publicinterest litigation cannot bereferred to asany statute or act.
Judgeshaveinterpreted it for considering the overall objective of the public. Therefore,
publicinterest isthe primeand solefocusof such litigation.

9.3.2 Provision of Legal Aid

Severa substantial assurances have been madefor defending human rightsin Section
39 of the Indian Constitution. In spite of this, there are alarge number of challenges
faced by India, pertaining to theimplementation of domestic lawsfor the protection of
dueprocessrightslikepiling of caseswhich arelikely to go onfor decades, in additionto
seventy per cent of prisonerswho have been detained without trials. Nevertheless, law
hasbeen atraditionin Indiasince agesand evenjudicia activisminAsia, wasbornin
India It hastherequiredlegd infrastructure. Inthedomain of legal aid and legal services,
establishments have been set-up at the national, stateand district levels. Thisendorsesa
sound capability to provide quality criminal defenceto every accused citizen, more
importantly belonging to theunderprivileged groups, for example, the poor, and others. It
isthe need of the moment to provide quality and prompt legal aid to every citizen of
India. Thiswill protect all their due process rights beginning from the time they are
arrested by the policefor an aleged crime.

9.3.3 Amicus Curiae

Amicuscuriaeor amicuscurise(plural amici curiae) isalega phrasein Latinlanguage.
Itisliterally trandated as ' friend of the court’. Friend of the court means any person
whoisnot aparticipant in acase, but offersto provideinformation on alegal aspect or
any other aspect, to helpacourt in ruling over amatter beforeit. Themode of information
may bealegal opinionintheform of abrief, atestimony that none of the parties have
solicited, or alearned treatise on any aspect of the casethat hasabearing onit. Itisfor
the court to judgeif theinformation can be considered.

Theterm amicus curiae should not be confused with someonewhoisinvolvedin
acasejust because hisdirect interest liesin theresult. Salmon L J(also addressed as
Lord Salmon) definesamicus curiaeasfollows: ‘| had alwaysunderstood that therole
of an amicus curiaewasto help the court by expounding thelaw impartialy, or if one of
the partieswere unrepresented, by advancing thelegal argument on hisbehalf.’

Thecourtsin India, have repeatedly advocated the concept of allowing amicus
curiaeto connect themselveswith trid sthat usualy involve publicinterest. Inthe process,
acourt isdirected not only by theintellectual viewpoint required in aparticular case, but
it also getsto understand which viewpoint would alow it to deliver total justice. Those
who are allowed by the courtsto function as amicus curiae are the oneswho represent
theimpartia will and belief of the society.

Inalarge number of casesin India, the courtshave provided for, or, on their own
activity, have summoned several people to play the role of amicus curiae in their
proceedings. Anideal instance of thisisthewell-known, or rather the notorious BMW
case. Thiscase hasfeatured in the news dueto the fact that the Delhi High Court has
suspended both, the defence and the prosecution lawyers. The charge was that they
wereinstrumental in turning thewitnesseshostile. In the corresponding case, the Delhi
High Court had appointed AdvocateArvind Nigam to act asamicuscuriae. Hisrolewas
critical insecuring justice.



Hence, inIndia, if apetition comesfromajail or isrelated to any other criminal
matter where there is no one to represent the accused, then the corresponding court
appointsalawyer asamicus curiae. He defends the accused and fights his case. Even
incivil matters, the processfollowed by the court isthe same. The court also hasthe
discretionto assign amicus curiaein any matter pertaining to general publicimportance
or wheretheinterest of the publicisinvolved.

94 SUMMARY

Inthisunit, you havelearnt that:

e Thecurrent Indianjudicial system hasitsrootsintheBritish colonial rulewhich
makesit one of the oldest legal systemsintheworld today.

e Judicia review meansreview by thecourtstoinvestigatethe congtitutional validity
of thelegidative enactmentsor executiveactions. The power of judicid review in
I ndia stands between the A merican and British practices.

¢ Beingtheguardian of fundamentd rightsand thearbitrator of congtitutiona conflicts
between the Union and the stateswith respect to the division of powers between
them, the Supreme Court holdsaunique position.

e Asour Consgtitutionisnot asrigid asthe American Constitution, itispossibleto
overrideadversejudicia decisionsby suitable amendments of the Congtitution.

e No onewill dispute that the judiciary has to perform an important rolein the
interpretation and enforcement of human rightsinscribed inthe fundamental law
of the country. Therefore, it isnecessary to consider what should bethe approach
of thejudiciary inthe matter of congtitutional interpretation.

e Judicid activism hasemerged asthe thematic thread running through the diverse
areas of law that are represented in this comprehensive review of the Indian
Supreme Court’ sjurisprudence.

¢ During thelast five decades, the judiciary has emerged as the most powerful
institution of the state. It has assumed the power to strike down amendmentsto
the Constitution on the basis of theinnovativetheory of basic structure.

¢ A publicinterest litigation (PIL) isaclaimthat can belodged in any high court or
directly inthe Supreme Court. It isnot mandatory for the petitioner to suffer an
injury or haveapersonal grievancefor filing thelitigation.

e Several substantial assurances have been madefor defending human rightsin
Section 39 of the Indian Constitution.

e Theterm amicus curiae should not be confused with someonewhoisinvolvedin
acasejust because hisdirect interest liesin theresult.

9.5 KEY TERMS

¢ Judicial review: It meansreview by the courtstoinvestigate the constitutional
validity of thelegidative enactments or executive actions.

¢ Adjudication: Thegiving or pronouncing ajudgment or decreein acause.
e Litigation: Itisan action brought in court to enforceaparticular right.
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3. Fill inthe blanks
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through the
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law.

(b) Proper
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probably
responsible for
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Self-Instructional
Material

187




Judiciary in India

188

NOTES

Self-Instructional
Material

9.6 ANSWERSTO ‘CHECK YOUR PROGRESS

1. (a) high courts(b) Supreme Court
2. (&) True(b) False

3. (&) Section 39 (b) amicuscuriae
4. (a) True(b) False

9.7 QUESTIONSAND EXERCISES

Short-Answer Questions
1. Whatispublicinterest litigation?

2. Mentionthe specific provisonsin thelndian Congtitution, which imbibethe power
of judicia review.

3. Writeashort noteon Amicus Curiae.
L ong-Answer Questions
1. ‘Duringthelast five decades, the Judiciary has emerged asthe most powerful
ingtitution of the tate.” Discuss.
2. What isthe provision of legal aid provided by the Judiciary of India?
3. Discussthe power of judicia review inIndia.
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10.0 INTRODUCTION

Themajor issuesin Indian politics at present are assorted and in abundance. A few of
the issues are indigenous in nature while others come from external sources. Many
issues pose extreme challenges. Currently, it is possibleto resolve some of theissues
and someareinthe process of being resolved. Thus, the most prominent of theseissues
arecommunalism, regionaism and corruption.

Communalismemergesinasociety intheevent of specificreligion or sub-religion
based groups stressing on promotion of their interests at the cost of others. More
specifically, it can bereferred to asthe process of distinguishing people on religious
grounds. Theideology of communalism:

e |sdependent onthe conviction that asociety comprisesreligiousor socio-political
communitiesor groups, that coexist. Thepolitical, social and economicinterests
of every community aredifferent from every other community withinthelarger
Society.

¢ Sincetheseinterestsare unique, it becomesimportant for these communitiesto
stand up for their interests, which resultsin division and fragmentation of asociety.

Regionalism hasavery strong impact on the Indian political system. During the
period before Independence, imperialists made use of regionalism asatechniquefor
promoting their policy of divideand rule. The promotion of regionalismwasdoneon
purpose, the consequence of which wasthat lovefor aregion became more dominant
than lovefor the country. People thought of patriotism morein termsof regionalism.
Once Independence was achieved, effortsto make the people moreinclined to think of
Indiaasawhole, instead of thinking only about their regions, gained momentum.

Corruption, another critical issueof thendian society, hasawaysbeen prevalent
sinceages. It hasawaysbeentherein different formsand guises. Thebase of corruption

lieswith corrupt politicianswho only think of their vested interests. They havecauseda *  seif-instructional
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great dedl of damageto our country. Peopleof principlesand valuesare not acknowledged
and are regarded as unwise in the contemporary society. Hence, such people rarely
come to power. The main reason for corruption is the nexus between bureaucrats,
politiciansand criminals. Inthisunit, you will study about the major issuesin Indian
palitics, namely regiondism, communalismand corruption.

10.1 UNIT OBJECTIVES

After going through thisunit, you will beableto:
¢ Explainthefactorsresponsiblefor therise of regionalism
¢ Definecommunadism
¢ Giveexamplesof governmental corruption

10.2 REGIONALISM

Regionalism refers to the idea or practice of dividing a country into small units for
political, economic, social and cultura purposes. Politically, regionalismisconnected
with decentralized or federalist governments. Regionalismisboth cultura and political,
asitspolitical successisassociated with the devel opment of aregional culture.

Regionalism hastwo connotations: negative aswell aspositive.
¢ Inthenegative sense, itimpliesthe excessive attachment to one’sregion.

e Inthepositive senseitisapolitical attribute, which isassociated with people’s
lovefor their region, cultureand language, with aview to maintain their independent
identity.

While positive regionalism isawelcome concept, asfar asit maintainsthat it
encouragesthe peopleto devel op afedling of brotherhood and commonnessonthebasis
of common language, religion or historical background. The negative senseof regionaism
isagreat threat towards the unity and the integrity of the country. Generally, in the
Indian context regionalismisused in the negative sense.

Thefeeling of regionalism might arise either by the continuous negligence of a
particular areaor region by theruling authorities. It might a so spring up asaresult of
increasing politica awareness of backward peoplewho have been differentiated against
by the authoritiesin power. Usually, some political |eaders encourage the feeling of
regionalism so asto maintain their hold over aspecific areaor group of people.

Regionalismin Indiahasassumed variousforms. Some of them areasfollows:

e Demand for stateautonomy: Regiondism hasfrequently led towardsthedemand
by statesfor greater independence from the Centre. Increasing intrusion by the
Centreintheaffairsof the stateshasled to regiona feelings. Need for autonomy
has al so been rai sed by regions, within few states of the Indian federation.

e Secession from theunion: Itisadangerousform of regionalism asit emerges
when states demand separation from the Centre and try to establish anindependent
identity of their own.

Disputes among states over the sharing of river water, primacy given by the
statesto the language of majority and to people of their own statesin job opportunities
have also givenriseto feelingsof regionalism. For example, Gorkha Janmukti Morcha



(GIM) has been demanding for the creation of Gorkhaland, a separate state from West Major Issuesin
Bengal . Another exampleof regionalismisthat people of north eastern stateswho have Indian Politics
migrated to Delhi for further studies or employment have met with an antagoni<t attitude
inDehi.

Regionalismisan old phenomenoninthendian political system. During the pre-
Independence period, it was promoted by the British imperiaistsand they deliberately
supported people of variousregionsto think only about their regions rather than the
whole nation, with aview to keep their hold over Indiaduring the national movement.
After Independencetheleaderstried to cultivateafeding inthe peoplethat they belonged
toasinglenation. Theframersof the Constitution wanted to achievethisby introducing
theconcept of singlecitizenshipfor al. Withthe sameaim, aunified judiciary, al Indian
servicesand astrong central government wasformed. But soon, inview of thevastness
of the country and itsculture, regionalism displayed itsexistencein India.

NOTES

Theinitia manifestation of regionalism wastherequirement for reorgani zation of
states on the basis of linguistics, but the most efficient play of regionalism was the
agitation of the DravidaMunnetra K azhagam (DMK) against Congressin Tamil Nadu
in 1960s. Inthe beginning, the central leadership felt that regionalism wasamargina
political factor that was confined to Tamil Nadu and so did not pose any threat towards
national unity. But, that assessment was wrong. Soon after that in Punjab, the Akali
movement gained impetus, whilein Jammu and Kashmir Sheikh Abdullah revitdized the
National Conference. During 1950-60 all Indian political parties continued to fine-tune
with theseregional forces.

InIndiaanumber of factorshave constituted to the growth of regionalism. These
areasfollows:

¢ Regionalism madeits appearance asareaction against the efforts of the national
government for imposing aspecificideology, language or cultural patternonall
people and groups. So the states of South haveres sted theimposition of Hindi as
an official language becausethey fear thiswould |ead to dominance of the North.
Likewise, in Assam, anti-foreign movement was launched by the Assameseto
preservetheir own culture.

e The desire of various units of the Indian federal system to uphold their sub-
cultura regionsand greater degree of salf-governance hasencouraged regiondism
and givenriseto the demand for greater autonomy.

¢ Constant neglect of an areaor region by theruling parties and concentration of
administrativeand political power hasgiven riseto ademand for decentralization
of the authority and bifurcation of unilingual states.

e Thewish of regional elitesto get power hasasoled totheriseof regionalism. It
is quite well-known that political parties like DMK, All IndiaAnna Dravida
Munnetra Kazhagam (AIADMK), Akali Dal, Telugu Desam and Asom Gana
Parishad have supported regionalism to gain power.

¢ Theinteraction between theforces of modernization and mass participation has
a so contributed largely towardsthe growth of regionalismin India. Asthe country
istill quite adistance away from realizing its goal of a nation state, various
groupshavefailed torecognizetheir group interestswith national interests; sothe
feeling of regionalism haspersisted.

¢ Theincreasing awarenessamong backward peoplethat they arebeing discriminated
has also encouraged thefeeling of regionalism. Local political leadershavefully

Self-Instructional
Material 191



Major Issuesin
Indian Poalitics

NOTES

exploited this factor and tried to feed the people with the idea that the central
government wasintentionaly trying to maintain regiona imbal ancesby neglecting
socia and economic development of some places.

10.3 COMMUNALISM

Check Your Progress

1. What are the two
connotations of
regionaism?

2. State any two
factors responsible
for the growth of
regiondisminindia
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Theterm‘ communalism’ hasitsrootsintheword ‘ community’ . Communaismrefersto
thepoliticsof conflict between the membersof different communities. Itisaderogatory
perception of communities other than one’sown and init onecommunity isingtigated
against the other in the name of religion. This evil restricts one's sympathy to the
community of one’shirth. It isopposed to secularism asit hasa pattern of socio-cultural
coexistence and of political integration. Communalism hasatwo fold negative effect,
whichisasfollows:

e Init, individualsconsider their own religion to be superior to that of others
e |t promoteshatred and intolerance against peopl e of other communities

Indiaisaland of diverseregionsand culturesand our strength liesin the acceptance
and understanding of culturesand religions, other than our own. Itisbelieved that
our unity liesin our diversity. Therefore, communalismleadstoill fedingswithin
themembersof anation and isathreat to national unity.

10.3.1 Exceptions to Communalism

Thefollowing features do not come under the category of communalism:
¢ Adherencetoreligionandreligioussystem
¢ Personal attachment to areligiouscommunity
o Affiliationtoany social, cultural and service section of areligiouscommunity

e Attachment to ritualism, superstition, obscurantism, magic charm and occult
practices

Commitment to conservativevauesin socia lifeand conservative orientationin
politicsisnot communaism. Thiscan becalled socid backwardnessand politica reaction.
However, it should be recognized that all these aspects can work as inputs for the
devel opment of communa consciousnessand indeed commundigtsin variouspermutations
and combinations have utilized most of these aspectsin order to build their communal
political base. But communalism, asaspecific phenomenoninthel ndian polity issomething
different and more specific.

10.3.2 Communal I deology

Communalismisanideology based on the belief that the Indian society isdivided into
variousrdigiouscommunitieswith diverseeconomic, politica, socia and cultura interests.
They are even hostileto one another dueto their religious differences. Communaismis
abelief system through which asociety, economy and polity areviewed and explained
and around which an effort ismadeto organize politics.

According to communal ideology, peoplewho follow the samereligion usually
have common secular interests, that is, peoplewho bel ong to the samereligion not only
have common rdigiousbeliefsor interestsbut they a so have common political, economic,
socia and cultural interests. Thisruleisthefirst bedrock of communal ideology. From
thisarisesthenotion of areligious community, functioning asacommunity for secular



purposes. Any person who discusses about Hindu community or Sikh community or Major Issuesin
about theinterests of the Sikh or the Muslim or the Hindu community isalready taking Indian Politics
thefirst step towards communalism whether heknowsit or not and however secular he

might befedling genuinely a heart, unlessthe concept of community isusedfor religious

purposesonly. NOTES

Communalism is opposed to the rational civic basis of party formations and
minorities, segmentsand divisionswithinapolity and political system. Communalism
perceives majorities and minorities, segments and divisionswithin the polity and the
nation. These are based essentially on religious communities and not even on other
inscriptive bases (likethat of family, clan, tribe, jati, language region or domicile) and
certainly not on the basis of political, ideological, party, class, interests or strata
considerations, which arethe hallmarks of amodern political system. Communalismis
thesinglebiggest subversiveideology in contemporary India.

Pakistan and Communal | deology

Theideology of Pakistantook shapethrough an evol utionary process. Higtorica experience
provided the base; Allamalgbal gaveit aphilosophical explanation; Quaid-i-Azam
(MuhammadAli Jinnah) trandated itinto apolitica redity; and the Congtituent Assembly
of Pakistan, by passing Objectives Resolutionin March 1949, gaveit legal sanction. It
wasdueto therealization of the Mudlims of South Asiathat they are different fromthe
Hindus that they demanded separate €l ectorates. However, when they realized that
their futureina‘Democratic India dominated by Hindu majority was not safe, they
changed their demand to a separate state. Theideology of Pakistan stemmed from the
instinct of the Muslim community of South Asiato maintain their individuality inthe
Hindu society. The Mudimsbelieved that | am and Hinduism are not only two religions,
but aretwo socia ordersthat produced two distinct cultures. Thereisno compatibility
between thetwo religions.

10.3.3 Communal Violence and Communal Politics

Communal violence (or communal riots) isaparticular approach to politics, whichis
practiced at asustained level. Communal violenceinvolvesincidentsof violence between
two religious communities. It can be sporadic in nature and mainly formsalaw and
order issueto be handled on the spot for restoring peace and calm. Though communal
politics does not need immediate police intervention, it has much more damaging
implicationsinfuture. It breedsfedings of suspicion between religiouscommunitiesand
also givesriseto frequenciesof violence, whichin turn sustain communal politics.

Communal Palitics

Communal politicsisaSouth Asian expression for ethnic or sectarian politics. Such
politicsis based on abelief that religion forms the basis of acommon identity; that
members of aparticular religious community have the same economic, political and
socid interests. In other words, communal politicsworksonthe belief that each religious
community isdistinct fromtheothersinitsreligiousand cultural practices, lifestylesand
va ue systems, which becomethebasi sof differencesin the socio-economicinterests of
these communities. In the absence of shared interests, it isonly distrust and suspicion
that tendsto definethe rel ationshi p between different communities. Communal politics
generates mutual distrust between religiouscommunities. Thisfeeling of distrust often
leadsto violence, whichisavery important factor in communal politics. Communal
politics deepens mutual suspicion and hatred, which fuelsviolencein thefirst place.
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Communal violence, leadsto communal polarization of the society and hence, helpsin
the expansion of communa politics.

Commund politicsinthissenseisprimarily aform of politics, which mobilizesa
particular religious community for political power. It isthe exploitation of religious
differencesfor politica gains. Communal politicsmay a so taketheform of highlighting
thecommunitarian interests of areligiousgroup, without necessarily generating hatred
towardsany other community. Mostimportantly, communal politicsisnot driven by any
religiousor spiritud issue, but by secular interests, which can rangefrom bargaining for
jobs, educational concessions, political patronage, separate representation or control over
ingtitutions of governance.

Sour ce of Communal Conflict

The sourcesthat lead to communal conflict areasfollows:
e Strugglefor property
e Sexual offences

¢ Urge for economic domination among the elite Hindus and the elite of other
communities

e Palitical interestsand communal behaviour to capture political power
e Scramblefor jobs, clashes of economicinterestsand personal animosities
¢ Cow daughter and religious processions of one community passing through the
areasof other community.
10.3.4 Secularism

Pandit Nehru’sdefinition of secularism consisted of thefollowing four points:
e Separation of religion from political, economic, socia and cultural aspectsof life
e Dissociation of thestatefromreligion
e Full freedomtoall rdigionsandtoleranceof dl religions

¢ Equa opportunitiesfor followersof dl religionsand no discrimination and partidity
ongroundsof religion

Secularism refers to firm opposition against communalism. Pandit Nehru saw
secularismasagift of freedom struggle and heritage of India sancient and medieval past.
Secularismbasicaly meansseparation of rdligionfromthestateand politicsand it istrested
as aprivate and persona affair. It also requires that the state should not discriminate
againgt acitizen on groundsof hisor her religion or caste.

Case Sudy

The Shah Bano case came up in 1985, in the context of ambiguous precedents. Shah
Bano, adivorced Mudimwife, sued for maintenance. The Bench Chief Justiceruled
that Mudimswere subject to maintenance provisions (asstated in the Indian Code of
Crimina Procedure) and al so went on to pronounce gratuitoudly that thisruling was
inaccord with Islamic Law (he based thisinterpretation on the basisof the [damic
concept of Mehr).

TheMusdim Persona Law Board intervened on behaf of Shah Bano’shusband and
having been unsuccessful intheir appeal to the Supreme Court, took their caseto
Parliament. The Congress (I) had already suffered reversesin the by-electionsin




Uttar Pradesh, Assam and Gujarat. It isalleged that Rajiv Gandhi, who had electoral
considerationsin mind, persuaded the Indian Parliament to pass astatute, entitled
MusdlimWomen (Protection of Rightson Divorce) Act, 1986, which undid the Shah
Bano case decision. According to thisnew codification of Mudlim personal law, the
divorced woman'’s husband isobliged only to return the mehr (dowry or marriage
settlement) and pay her maintenance during the period of iddat (the period of three
monthsfollowing thedivorce). If thedivorced woman isnot ableto maintain hersel f
after theiddat period her maintenance will be the responsibility of her children, or
parents, or those relatives who would be entitled to inherit her property upon her
death. In case, shehasnordativesor if they have no meansto pay her maintenance
the magistrate may direct the State Wakf Boards (administrators of Muslim trust
funds) to pay the maintenance determined by them.

Shah Bano hersdlf, under pressurefrom the mullahs, withdrew her claim. However,
theearlier court decisionisstill on record and thereisapowerful driveamong some
court judgesnot to alienate Muslimsand exclude from provisionsthat are viewed as
national in scope and are applicableto all citizens.

The government’s decision (the government in question here being that of Rajiv
Gandhi, associated with the Indian National Congress, astheruling party) to alow
Muslim personal law to prevail in reversal of the court decision is one of the
conspi cuous grievances objected to by the leaders of the various component units of
the Hindu nationalist movement (Sangh Parivar). They have constantly regarded it
asfavouritism of the Congresstowardsthe Muslim minority at the expense of the
sentimentsand interests of the Hindu majority. It was also vigorously protested by
the activist women’sorgani zations asregressve with regard to women’srights. Thus,
different groups presented it in waysto boost their own vested interests.

10.4 CORRUPTION

Recently, the cases of corruption and public grievances have been on therisein the

departmentsof civil servants. In this section, we discusstheseimportant topics.

10.4.1 Governmental Corruption

Governmental corruptionisacomplex phenomenon, whichisprevaentinall formsof
government and for which various sociol ogical, economic, administrativefactorsare
responsible. Simple avarice may appear to be generally themotive but it isby no means
theonly motive. Poverty, power, wealth and statusareal involved in these transactions

and thereisno clear demarcation between them.

Thisisthegeneral pictureand it would not bewrong to say that in thedevel oping
countriesof AsaandAfrica, public administration isseething with bribery and corruption.
Thissituation may be compared to bushes and weedsthat are flourishing luxuriantly,
taking the good elementsfrom the soil and suffocating those plants which have been

carefully and expensively tended.

Thefollowing causesgppear to havelargdly contributed to the prevailing widespread

bribery and corruption, in publicadministrationin India
e Legacy fromthepast
e Wartimescarcitiesand controls
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Before the advent of second World War, corruption did exist to some extent
amongst lower-grade officials, particularly of revenue earning departmentslikeincome
tax, customsand central excise, railwaysand forestsand others. It also included money-
spending departments like the public works department, police, health and others.
However, the higher rankswere comparatively freefromthisevil. Thelack of liquidity
resulting from the‘ great depression’ which afflicted the nation after World War | and
also the limited compass of state activities afforded fewer opportunities and limited
capacity to corrupt and be corrupted. Thissituation, however, changed during the course
of WorldWar 1. Theimmensewar effortsinvolving heavy expenditure over various
kinds of war suppliesand contracts created unprecedented opportunitiesfor anassing
wealth by dubious meansand methods. L ater, wartime scarcitiesand control sprovided
opportunitiesfor bribery, corruption and favouritism, asgovernments subordinated all
other considerationsto that of making thewar effort asuccess. Propriety of meanswas
never considered, if it hampered thewar effort. It was during this period that corruption
reached the high watermark in India.

2G Spectrum Scam: An Example of Governmental Corruption

We have had anumber of scamsin India; but none bigger than the 2G spectrum scam
involving the processof all ocating unified access servicelicenses. Thescanda involved
officidsinthe Government of Indiaillegally undercharging mobiletel ephone companies
for frequency allocation licenses, which they would useto create 2G subscriptionsfor
cell phones. The shortfall between the money collected and the money which thelaw
mandated to be collected isestimated to beX176,645 crore asval ued by the Comptroller
andAuditor Genera of Indiabased on 3G and broadband wireless access (BWA) auction
pricesheld in 2010. Theissuing of licenses occurred in 2008, but the scam came to
public noticewhen the Indianincometax department wasinvestigating political obbyist
NiraRadia. A. Rgja, an Indian politician from the DravidaMunnetraK azhagam (DMK)
political party and former Telecom minister at the Centre, isthemain accused inthe 2G
scam case. It has been observed by the Supreme Court that Mr Raja‘ wanted to favour
somecompaniesat the cost of the public exchequer’ and ‘ virtudly gifted away important
national asset’.

Post-war Inflation

The climatefor integrity which had been rendered unhealthy by wartime controlsand
scarcitieswasfurther aggravated by the post-war flush of money and the consequent
inflation.

Post-independence Atmospher e and Problems

The administrative machinery inherited by Independent Indiahad been considerably
weakened by (i) wartime neglect and (ii) the sudden departure of alarge number of
British and Muslim officers, which necessitated rapid promotionsincluding those of
some unproven men and recruitment of alarge number of officersin various grades.
Thisinevitably caused adilution of experienceand ability. These officerscould not gain
familiarity with thetraditionsof service.

Conflict of Valuesin Our Expanding Economy

Intheolden days, amoral code prescribing simpleliving and high thinking profoundly
influenced the mechanism of social control and social responses. But inthe emerging
society, with its emphasis on purposively initiated process of urbanization and



industrialization, there has come about a steady weakening of the old system of values
without it being replaced by an effective system of new values. Corruption thrivesin
such a conflict of values simply because there is no agreement on the definition of
corruption. Consequently, honesty and integrity have become extremely scarce and
mal practices have come to be regarded as something inevitable and inescapable in
adminigtration, business, palitics, trade unions, educetion, and variousother fields. These
have spread to, infact, practicaly every sphereof public activity in India. Following are
the common examplesof corruption:

e Thewarden of ahostel, using the hostel peonsfor running hisdomestic errands.
¢ An officer making the department’s peon drive his car for personal use.

e A doctor issuing false medical certificates.

¢ A official using the staff car for hispersonal use.

¢ Anofficial undertaking needlesstravelsat official expenses.

What isstriking isthat these activities are considered | egitimate. Some minor
examplesof modesof corruption, which arevery much prevaent inthegovernment and
quasi-government officesare, the use of government vehiclesfor private purposesand
taking of government stationery, and so forth, by government servantsfor their personal
use.

Acute Poverty

The coexistence of acute poverty and confounding prosperity hasa so eroded theintegrity
of the people. The Railway Corruption Enquiry Committee (1953-1955), which was
presided over by AcharyaJ. B. Kripalani, observed:

Whilein most modern countriesthe difference between highest and lowest incomes
isabout tentimesor evenless, in Indiaitismuch more. Thisisout of all proportion
to the differencein educational qualificationsand ability. High salariesgenerally
lead to luxuriousliving. The standard of living of high paid officialsbecomesthe
norm to be aspired to. Every subordinatetriesto emulate his superior. If hissalary
does not warrant it, he gets money through dubious means. True, these high
incomes are the privilege of the few, yet their demoralizing effect is out of all
proportion to their number. We believethat, so far asthe disparity in emoluments
of the lowest and the highest paid government employeesis conceded, it should
be narrowed down. It is argued that as long as the disparity between the lowest
and highest paid employeesin trade and industry remains high, the Government,
if it tried to reduce high emoluments of its executive, will not get the requisite
talent for public service. This has not happened in other democratic countries,
because of the power, prestige, fixity of service and other advantages enjoyed by
government servants. All these advantages exist in Indiato agreater degree than
in other countrieswhere democratic traditions have been established for centuries.
We believe that if the Government takes the initiative in reducing disparity of
emoluments of itshigh paid and low paid employees, it will progressively reduce
as we march towards socialism, which has been declared to be the goal of
government policy.

Lack of Strong Public Opinion Against the Evil of Corruption

Corruptionisaconsequence of theway of life of our acquisitive society, where people
arejudged by what they have rather than by what they are. The possession of material
goods seemsto have becomethe sinequanon of life. Thus, materialism, importance of
statusresulting from the possession of money and economic power, group loyaltiesand
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parochial affinities, and so forth, seem to be on the increase. Thisis because of the
general apathy or inability of all sectionsof the society to appreciateinfull, the need of
strict observance of ahigh standard of behaviour. Thishasresulted in emergence and
growth of white-collared and economic crimes and rendered the enforcement of laws
themsalves, not sufficiently deterrent, but even moredifficult.

Asaresult of lack of astrong public opinionin India, there are many instances of
bribesbeing paidinthe country for ration cards, passports, building permits, and ever for
doing normal business. Street vendorsand rickshaw pullersareforced to pay bribesfor
exercising their fundamental rights. Villagersacrossthe country areforced to pay bribes
for getting their wagesunder the M ahatmaGandhi Nationa Rural Employment Guarantee
Act (NREGA) or for any other entitlements under other schemes. A government-
sponsored recent study on the efficacy of the National Rural Employment Guarantee
Act (NREGA) found corruptionin program implementation whereworkersworked for
one day and were paid wages for one day; however, records showed them as having
worked for 33 days, with thewagesfor the remaining 32 days being misappropriated.
On closer study, job cards, which all workers areissued under the programme, were
found to havefake entries, and often in the possession of thelocal panchayat members.
According to the study, workerswere threatened not to complain about thefake entries
lest they lose even the few days of work and wagesthat trickled down to them.

Economic Necessity

Inadequate remuneration or salary scalesand rising cost of living isprobably one of the
important causes of corruption. Inrecent years, theever rising cost of living hasbrought
down the real income of various sections of the community, particularly, that of the
salaried classes. It is, therefore, inevitable that government servantsaretheworst hit
and have had to face an appreciablefall inthe standard of living. Though thiscannot be
placed in extenuation of thefall in the standard of integrity, the fact remainsthat the
economics necessity has encouraged those who had the opportunitiesto succumb to
temptations.

Sructureor System of Government Induces Corruption to Influence
Peddlers

The assumption of new responsibilities by the government has resulted in highly
complicated administrative procedures. Administrative powersand discretionsare vested
at different levels of the executive, all members of which are not endowed with the
same level of understanding and strength of character. Where there is power and
discretion, thereisawaysthe possibility of abuse and the administrative authority may
act outside the strict scope of law and propriety without theinjured citizenbeingina
position to obtain effectiveredressal, in the absence of the machinery for appeals. This
hasgivenrisetotheimpresson of arbitrarinesson the part of the executive. Consequently,
there has been a phenomenal growth of influence, peddlers operating for various
individual sor groups of commercia organizations. They are ostensibly designated as
liaison officers, public relationsofficers, officerson specia duty, or aternatively work
independently as ' contact men’, on commission basis. They aregenerally influential
peoplewho are either related, or otherwise closely connected with ministersand senior
bureaucrats, or retired high government officerswho arein aposition to influence or
bring pressure upon the concerned officers. These concerned officersarelikely to be
their erstwhile colleagues or subordinates.



Complicated and Cumber some Working of Gover nment Offices

Itisaleged that theworking of certain government departmentsfor example, the customs
and central excise, importsand exports, railway suppliesand disposals, and othersis
complicated, cumbersome and dilatory. This has encouraged the growth of dishonest
practiceslike the system of ‘ speed money’. In these cases, the bribe giver generally
doesnot wish to get anything done unlawfully but only wantsto expedite the process of
movement of filesand communications, relating to decisions. Apart from being themost
objectionable corrupt practice, this custom of ‘ speed money’ has become one of the
most serious causes of delay and inefficiency.

Collusion of Commercial and Industrial M agnates, to servetheir individual
interests

Itisnot dwaysagovernment servant, who takestheinitiativeinthe matter of corruption.
Corruption canexist only if thereissomeonewilling to corrupt and capable of corrupting.
Bothwillingnessand capacity to corrupt arefound in ample measurein theindustrial and
commercid classes. The specul atorsand war-period adventuresfurther svell their ranks.
For them, corruptionisan easy way to securelarge unearned profitsby variousdevices,
a so the necessary meansto enablethem to pursuetheir vocationsor retain their position
among their own competitors. It isthese people, who have control over largefundsand
areinaposition to spend considerable sums of money on entertainment. It isthey, who
maintain an army of ‘liaison men and contact men’ . Further, thereisanother class of
dishonest merchants, ‘ suppliersand contractors', who have perfected the art of getting
government businesses, and contracts, by undercutting and making good their loss by
supplying inferior goods, also by sharing aportion of their ill-earned profit with the
government servantswho would be prepared to obligethemin their nefariousactivities.

Non-cooper ation of Trade Associations and Chambers of Commer ce

Unscrupul ous and dishonest membersof industrial and commercial classesare major
impedimentsinthepurification of publiclife. Itisasimportant to fight these unscrupul ous
agentsof corruptionto eliminate corruptionin public services. Infact, they go together.
TheTrade Association, the State Chambers of Commerce and the Federation of Indian
Chambers of Commerce could lend powerful support to thefight against corruption.
However, unfortunately, they generally do not cooperate.

Protection given to the Public Servicesin India

Asthelaw existsat present, both, the giver and thereceiver of bribesare held guilty.
Theresult, therefore, isthat evidence against the offendersisvery difficult to procure,
for not only thereis collusion in the commission of crime, but also collusionin the
suppression of evidence. The heads of departmentsare unableto do anything against a
subordinate official, even though they areawarethat the subordinateis corrupt because
of thedifficultiesin obtaining formal proofsfor conviction. The heads of departments
areeven unwilling to make adverse entriesin the confidential rollsunlessthey areina
positiontojustify such entrieswith proof, when challenged by the subordinates concerned.
Article 311 of the Congtitution, asinterpreted by our courts, madeit very difficult to deal
effectively with corrupt public servants. Reluctance of higher officialsto exercisethe
disciplinary powersthey possess may sometimes be dueto their own incompetence,
indifference or even downright collusion in corruption with the subordinates concerned.
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Check Your Progress

5. Fill intheblanks
with appropriate
words.

(8 Thecoexistence
of acute poverty
and confounding
prosperity has
also eroded the

of the
people.

(b) Unscrupulous and
dishonest
members of
industrial and
commercial
classesaremajor
impedimentsin
the purification of

life.

6. State whether the
statements are true
or false.

(& Inadequate
remuneration or
sdlary scalesand
rising cost of
living is probably
one of the
important causes
of corruption.

(b) Beforethe advent
of World Wer |1
corruption did not
existinlndia.
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Indeed, many heads of organi zations are themsel ves corrupt and acorrupt officer will
never combat corruptionin hisorganization for fear of exposure by hissubordinates.

Thereistoo much security of tenure accorded to the bureaucracy by requiring
that no public servant shall be dismissed or removed by an authority, subordinateto that
by which hewas appointed and further no such person shall be dismissed, or removed,
or reduced in rank until he has been given areasonabl e opportunity of showing cause
againgt the action proposed to betaken inregard to him. Thefifteenth amendment of the
Congtitution (October 1963) softens some of therigidities by expediting the conduct of
disciplinary proceedingsagainst public servants. Theeffect of theamendment isthat an
accused government servant getstwo chancesto defend himself. Hisfirst chanceto
defend himself is at the time when charges are framed against him and his second
chanceiswhen penalties are proposed to beimposed. Thisis based on the evidence
aready adduced during enquiry of the chargesagainst him, without bringingin any fresh
evidence or other extraneous matters. The intention is to expedite the conduct of
disciplinary proceedings.

10.5 SUMMARY

Inthisunit, you havelearnt that:

e At present, themajor issuesin Indian politics are assorted and in abundance. A
few of the problems areindigenousin nature while others come from external
sources.

e Communalismemergesinasociety intheevent of specificreligion or sub-religion
based groups stressing on promotion of their interestsat the cost of others.

¢ Regionaism hasavery strong impact on theIndian political system. During the
period before Independence, imperialists made use of regionalism asatechnique
for promoting their policy of divideand rule.

o Corruption, another critica problem of thelndian society, hasawaysbeen prevaent
sinceages. It hasawaysbeen therein different formsand guises.

¢ Regiondismisboth cultura and political, asits political successisassociated with
thedevel opment of aregiond culture.

o Usudly, somepolitica leedersencouragethefeding of regiondismsoastomaintain
their hold over aspecific areaor group of people.

e Theterm‘communalism’ hasitsrootsintheword ‘ community’. Communalism
refersto the politics of conflict between the membersof different communities.

e Commitment to conservativevauesin socid lifeand conservative orientationin
politicsisnot communalism.

e Communaismisanideology based onthebelief that theIndian society isdivided
into variousreligious communitieswith diverse economic, political, social and
cultural interests.

e Communal violence, leadsto communal polarization of the society and hence,
hel psin theexpansion of communal politics.

¢ Recently, the cases of corruption and public grievances have been ontherisein
Othe departmentsof civil servants.



e Governmentd corruptionisacomplex phenomenon, whichisprevaentinal forms
of government and for which varioussociol ogical, economic, administrativefactors
areresponsible.

¢ Thecoexistence of acute poverty and confounding prosperity hasalso eroded the
integrity of the people.

¢ Corruptionisaconsequence of theway of lifeof our acquisitive society, where
peoplearejudged by what they haverather than by what they are. The possession
of material goods seemsto have becomethe sine quanon of life.

10.6 KEY TERMS

e Regionalism: It refersto theideaor practice of dividing acountry into small
unitsfor political, economic, social and cultural purposes.

e Communalism: It refers to the politics of conflict between the members of
different communities.

e Secularism: Itisabélief that religious preferences should not influence public
and governmental decisions.

¢ By-elections: Itisan electiontofill avacancy arising during aterm of office.

e Obscurantism: Itisthepracticeof deliberately preventing thefactsor full details
of something from becoming known.

10.7 ANSWERS TO ‘CHECK YOUR PROGRESS

1. Regionaism hastwo connotations: negativeand positive.
¢ Inthenegative sense, itimpliesthe excessive attachment to one’sregion
¢ Inthepositivesenseitisapolitical attribute, whichisassociated with people’s
love for their region, culture and language with a view to maintain their
independent identity.
2. Thefactorsresponsiblefor thegrowth of regionalisminIndiaareas:

¢ Regionalism made its appearance as a reaction against the efforts of the
national government for imposing aspecific ideol ogy, language or cultural
pattern on all people and groups. So the states of South have resisted the
imposition of Hindi asan officia language becausethey fear thiswould lead
to dominance of the North.

e Thedesreof variousunitsof the Indian federal system to uphold their sub-
cultural regions and greater degree of self-governance has encouraged
regionalism and given riseto the demand for greater autonomy.

3. Thevarioussourcesof communal conflict areasfollows:
e Strugglefor property
e Sexual offences

e Theurgefor economic domination among the elite Hindus and the elite of
other communities

¢ Political interestsand communal behaviour to capture political power
e Scramblefor jobs, clashesof economicinterestsand personal animosities
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4. Secularism refersto firm opposition against communalism. Pandit Nehru saw
secularism asagift of freedom struggle and heritage of India sancient and medieva
past. Secularism basically means separation of religion from the state and politics
and it istreated as a private and personal affair. It also requires that the state
should not discriminate against acitizen on groundsof hisor her religion or caste.

5. (&) integrity (b) public
6. (a) True(b) False

10.8 QUESTIONSAND EXERCISES

Short-Answer Questions

1. Listand explain the exceptionsto communalism.
2. What arethe salient features of communal violence and communal politics?
3. Writeanote on governmental corruptioninIndia

L ong-Answer Questions

1. ‘Regionalismisanold phenomenoninthelndian politica system,” Explain.

2. Discussthevariousfactorsthat have contributed to the growth of corruptionin
Indiaafter Independence.

3. How can secularism be used astool to combat communalism?
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